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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 4 


(T.D. 89-25) 


ADDING ECUADOR, ANTIGUA AND BARBUDA, AND THE 
HUNGARIAN PEOPLE’S REPUBLIC, TO THE LIST OF NA- 
TIONS ENTITLED TO SPECIAL TONNAGE TAX EXEMPTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This rule amends the Customs Regulations by adding 
Ecuador, Antigua and Barbuda, and Hungary to the list of nations 
whose vessels are exempted from the payment of any higher ton- 
nage duties than are applicable to vessels of the U.S. and from the 
payment of light money. The Department of State informed Cus- 
toms that there is satisfactory evidence that no discriminatory du- 
ties of tonnage or impost are being imposed in the ports of Ecuador, 
Antigua and Barbuda, and the Hungarian People’s Republic, upon 
vessels belonging to citizens of the United States or on their car- 
goes. This amendment provides reciprocal privileges for vessels reg- 
istered in these countries. 


DATES: The exemptions for Ecuador, Antigua and Barbuda, and 
Hungary, became effective February 4, April 25, and August 22, 
1988, respectively. This document is effective February 15, 1989. 
FOR FURTHER INFORMATION CONTACT: Paul Hegland, Carri- 
er Rulings Branch, U.S. Customs Service, 1301 Constitution Ave- 
nue, NW, Washington, D.C. 20229 (202-566-5706). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Generally, the United States imposes regular and special tonnage 
taxes, and a duty of a specified amount per ton, known as “light 
money”, on all foreign vessels which enter United States ports (46 
U.S.C. App. 121, 128). However, vessels of a foreign nation may be 
exempted from the payment of special tonnage taxes and light mon- 
ey upon presentation of proof satisfactory to the President that no 
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discriminatory duties of tonnage or impost are imposed by that for- 
eign nation on U.S. vessels or their cargoes (46 U.S.C. App. 141). 
Section 4.22, Customs Regulations (19 CFR 4.22), lists those nations 
whose vessels have been exempted from the payment of any higher 
tonnage duties than are applicable to vessels of the U.S. and from 
the payment of light money. 

Ecuadorian ships were exempted as a result of a finding, based on 
reciprocity, issued in 1944. By letter dated January 12, 1988, the 
Department of State informed the U.S. Customs Service that the 
U.S. Embassy in Ecuador had reported it had been advised that 
U.S. vessels had been paying lighthouse fees in Ecuadorian ports 
since 1983. Accordingly, T.D. 88-15, published in the Federal Regis- 
ter on March 22, 1988, (53 FR 9315), amended § 4.22 by removing 
Ecuador from the list of nations whose vessels are exempted from 
the payment of the special tonnage tax and light money, effective 
February 4, 1988. A communication from the Department of State, 
dated September 7, 1988, requesting the addition of Ecuador to the 
list of nations in § 4.22, indicates an effective date of January 1, 
1988, has been agreed to. However, in order to maintain consistency 
of sequence for the removal and reinstatement of Ecuador from and 
to the list of nations in § 4.22, both the removal and reinstatement 
will be deemed to have coincided on the same effective date, Febru- 
ary 4, 1988. It is noted that vessels of Ecuador would not have been 
liable for payment of special tonnage tax or light money during the 
period from January 1 to February 4, 1988, in any event. 

By letters dated April 22, and August 18, 1988, the Department of 
State informed the Customs Service that the Governments of Anti- 
gua and Barbuda, and Hungary, respectively, do not impose or levy 
any discriminatory duties of tonnage or impost in the ports of those 
countries upon vessels wholly belonging to citizens of the United 
States, or upon the produce, manufactures, or merchandise import- 
ed into those countries on United States vessels. 

The authority to amend this section of the Customs Regulations 
has been delegated to the Chief, Regulations and Disclosure Law 
Branch. 


FINDING 


On the basis of the information received from the Department of 
State regarding the absence of discriminatory duties of tonnage or 
impost imposed on U.S. vessels in the ports of Ecuador, Antigua and 
Barbuda, and the Hungarian People’s Republic, it has been deter- 
mined that these countries should be added to the list of nations 
whose vessels are exempted from the payment of the special ton- 
nage tax and payment of light money. 
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INAPPLICABILITY OF PuBLic Notice AND DELAYED EFFECTIVE DaTE 
REQUIREMENTS 


Because these amendments merely implement a statutory re- 
quirement and involve a matter in which the public is not particu- 
larly interested, pursuant to 5 U.S.C. 553(b)(B), notice and public 
procedure thereon are unnecessary. Further, for the same reasons, 
good cause exists for dispensing with a delayed effective date under 
5 U.S.C. 553(d)\(1). 


INAPPLICABILITY OF THE REGULATORY FLExipiuiry Act 


This document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seg.). That Act does not apply to any 
regulation such as this for which a notice of proposed rulemaking is 
not required by the Administrative Procedure Act (5 U.S.C. 551 et 
seq.) or any other statute. 

This amendment does not meet the criteria for a major regulation 
as defined in E.O. 12291. Accordingly, a regulatory impact analysis 
is not required. 


DraFTING INFORMATION 


The principal author of this document was Earl] Martin, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 


personnel from other offices of the Customs Service participated in 
its development. 


List oF Supsects IN 19 CFR Part 4 
Cargo vessels, Coastal zone, Customs duties and inspection, Fish- 
ing vessels, Freight, Harbors, Imports, Maritime carriers, Reporting 
and recordkeeping requirements, Seamen, Vessels and yachts. 


AMENDMENT TO THE REGULATIONS 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority for Part 4 and the specific authority for 
§ 4.22 are revised to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624, and 46 U.S.C. App. 3. 
Section 4.22 also issued under 46 U.S.C. App. 121, 122, 141. 


§4.22 [Amended] 

2. Section 4.22 is amended by inserting Ecuador, Antigua and 
Barbuda, and the Hungarian People’s Republic, in appropriate al- 
phabetical order, in the list of nations whose vessels are exempted 
from the payment of any higher tonnage duties than are applicable 
to vessels of the United States and from the payment of light 
money. 
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Dated: February 8, 1989. 
Katuryn C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, February 15, 1989 (54 FR 6883)] 


19 CFR Chapter I 


(T.D. 89-26) 


TECHNICAL CORRECTIONS TO CUSTOMS REGULATIONS 
AMENDMENTS TO CONFORM WITH HARMONIZED SYS- 
TEM OF TARIFF CLASSIFICATION 

AGENCY: U.S. Customs Service, Department of the Treasury. 

ACTION: Correction to interim regulations. 


SUMMARY: This notice and Interim Regulation sets out technical 
corrections to the Interim Regulations published December 21, 


1988, 53 Federal Register 51244, that amend the Custom Regula- 
tions to conform with the Harmonized System of Tariff Classifica- 
tion. The corrections eliminate the impression, erroneously given by 
restating or revising the authority portion of some parts being 
amended, that individual section authority was being removed. Ad- 
ditionally, some authority citations were misstated and are correct- 
ed herein. 


EFFECTIVE DATE: February 15, 1989. 


FOR FURTHER INFORMATION CONTACT: Kathryn C. Peterson, 
Regulations and Disclosure Law Branch, (202) 566-8237. 


SUPPLEMENTARY INFORMATION: 


Purpose OF DocUMENT 


The interim regulations, published December 21, 1988, 53 Federal 
Register 51244, follow the Federal Register requirements by restat- 
ing or revising in full the general statutory authority applicable to 
each part being amended. In several instances the language of the 
restatement or revision failed to use the word “general” to indicate 
that only the general authority was being restated or amended, as 
distinguished from the individual section authority which was not 
being amended. As a result, the document conveyed the erroneous 
impression to the public and the office publishing the Code of Fed- 
eral Regulations that the separately stated statutory authority for 
individual sections was intended to be removed. In most instances, 
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the specific statutory authority for individual sections was intended 
to be left unaffected. This document corrects that ‘mpression. 

In addition, some authority citations were misstated and are be- 
ing corrected in this document. In particular, references to the Gen- 
eral Notes of the Harmonized Tariff Schedules of the United States 
are being corrected, owing to a renumbering of the notes after the 
July 1987 version of the HTSUS, on which most of the interim rule 
was based. 

The authority citations that follow are corrections to those pub- 
lished at 53 Federal Register 51244: 


PART 4—VESSELS IN FOREIGN AND DOMESTIC TRADES 


1. The general authority citation for Part 4 is revised to read as 
follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624; 46 U.S.C. App. 3. 


PART 10—ARTICLES CONDITIONALLY FREE SUBJECT TO A 
REDUCED RATE, ETC. 


1. The general authority citation for Part 10 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202, 1481, 1484, 1498, 1508, 1623, 1624. 
PART 12—SPECIAL CLASSES OF MERCHANDISE 


1. The authority citation for Part 12 is revised in part to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States (HTSUS)), 1624; 
* * * * * ok * 


Section 12.34 also issued under 19 U.S.C. 1202 (additional U.S. 
Note to Chapter 36, HTSUS); 
ok cd ok 


* * * * 


PART 18—TRANSPORTATION IN BOND AND MERCHANDISE 
IN TRANSIT 


1. The general authority citation for Part 18 is revised to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Har- 


monized Tariff Schedule of the United States), 1551, 1552, 1553, 
1624. 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS 
AND CONTROL OF MERCHANDISE 
1. The general authority citation for Part 19 is revised to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States), 1624. 
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PART 24—CUSTOMS FINANCIAL AND ACCOUNTING 
PROCEDURE 


1. The general authority citation for Part 24 is revised to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 58a—58c, 66, 1202 (General Note 
8, Harmonized Tariff Schedule of the United States), 1624, 31 U.S.C. 
9701, Pub. L. 99-662. 


PART 54—CERTAIN IMPORTATIONS TEMPORARILY FREE OF 
DUTY 


1. The authority citation for Part 54 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 8; Section XV, Note 5, 
Harmonized Tariff Schedule of the United States), 1624, unless oth- 
erwise noted. 

PART 101—GENERAL PROVISIONS 

1. The authority citation for Part 101 is revised to read as follows: 
Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States), 1623, 1624. 

PART 103—AVAILABILITY OF INFORMATION 

1. The authority citation for Part 103 is revised to read as follows: 

Authority: 5. U.S.C. 301, 552; 19 U.S.C. 66, 1624; 31 U.S.C. 9701. 


PART 111—CUSTOMS BROKERS 

1. The authority citation for Part 111 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624, 1641; Section 111.3 also issued 
under 19 U.S.C. 1484; Section 111.96 also issued under 31 U.S.C. 
9701. 

PART 113—CUSTOMS BONDS 

1. The authority citation for Part 113 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1623, 1624. Subpart E also issued under 19 
U.S.C. 1484, 1551, 1565. 

PART 114—CARNETS 

1. The authority citation for Part 114 is revised to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1623, 1624. 

PART 122—AIR COMMERCE REGULATIONS 
1. The authority citation for Part 122 is revised to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1624, 1644, 49 U.S.C. App. 1509. 
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PART 123—CUSTOMS RELATIONS WITH CANADA AND 
MEXICO 


1. The general authority citation for Part 123 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624. 


PART 127—GENERAL ORDER, UNCLAIMED, AND 
ABANDONED MERCHANDISE 


1. The general authority citation for Part 127 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1311, 1312, 1484, 1485, 1490, 1491, 1492, 
1506, 1559, 1563, 1623, 1624, 1646a; 26 U.S.C. 7553. 


PART 132—QUOTAS 
1. The authority citation for Part 132 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1623, 1624. 


PART 134—COUNTRY OF ORIGIN MARKING 
1. The authority citation for Part 134 is revised to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States), 1304, 1624. 


PART 144—WAREHOUSE AND REWAREHOUSE ENTRIES 
AND WITHDRAWALS 


1. The general authority citation for Part 144 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1484, 1557, 1559, 1624. 


PART 145—MAIL IMPORTATIONS 


1. The general authority citation for Part 145 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1202 (General Note 8, Harmonized Tariff 
Schedule of the United States), 1624. 


PART 146—FOREIGN TRADE ZONES 


1. The general authority citation for Part 146 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 8la-81lu, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624. Section 
146.5 also issued under 31 U.S.C. 9701. 
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PART 148—PERSONAL DECLARATIONS AND EXEMPTIONS 


1. The general authority citation for Part 148 is revised to read as 
follows: 


Authority: 19 U.S.C. 66, 1496, 1624. The provisions of this part, ex- 
cept for Subpart C, are also issued under General Note 8, Harmo- 
nized Tariff Schedule of the United States, 19 U.S.C. 1202. 


PART 151—EXAMINATION, SAMPLING, AND TESTING OF 
MERCHANDISE 


1. The authority citation for Part 151 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1202 (General Notes 8 and 9, Harmonized 
Tariff Schedule of the United States (HTSUS)), 1624. Subpart A also 
issued under 19 U.S.C. 1499. Subpart D also issued under Addition- 
al U.S. Notes to Chapter 26, HTSUS. Subpart E also issued under 
Additional U.S. Note 2(f) to Chapter 51, HTSUS. Subpart F also is- 
sued under Additional U.S. Notes to Chapter 52, HTSUS. 

Section 151.21 also issued under the provisions of Chapters 17 
and 18, HTSUS; 
* OK Bs * K od * 

Section 151.91 also issued under the Additional U.S. Notes to 
Chapter 20, HTSUS. 


PART 152—CLASSIFICATION AND APPRAISEMENT OF 
MERCHANDISE 


1. The authority citation for Part 152 is revised to read as follows: 


Authority: 19 U.S.C. 66, 1401la, 1500, 1502, 1624; 

Subpart B also issued under 19 U.S.C. 1315; 

Subpart C also issued under 19 U.S.C. 1503; 

Subpart D also issued under 19 U.S.C. 1202 (General Note 9, Har- 
monized Tariff Schedule of the United States (HTSUS)); 

Section 152.3 also issued under 19 U.S.C. 1499; 

Section 152.13 and 152.24 also issued under 19 U.S.C. 1202 (Gen- 
eral Note 5, HTSUS); 

Section 152.31—152.32 also issued under 19 U.S.C. 1401la. 


PART 171—FINES, PENALTIES AND FORFEITURES 


1. The general authority citation for Part 171 continues to read as 
follows: 


Authority: 19 U.S.C. 66, 1592, 1618, 1624. 


PART 177—ADMINISTRATIVE RULINGS 
1. The authority citation for Part 177 is revised to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States), 1624, unless other- 
wise noted. 
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PART 191—DRAWBACK 


1. The general authority citation for Part 191 is revised to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S. C. 66, 1202 (General Note 8, Har- 
monized Tariff Schedule of the United States, 1313, 1624. 


Dated: February 10, 1989. 


Katuryn C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, February 15, 1989 (54 FR 6881)] 


(T.D. 89-27) 


RECORDATION OF TRADE NAME: “DUART INDUSTRIES, 
LTD.” 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of recordation. 


SUMMARY: On October 13, 1988, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “DUART INDUSTRIES, LTD.” 
was published in the Federal Register (53 FR 40163). The notice ad- 
vised that before final action was taken on the application, consid- 
eration would be given to any relevant data, views, or arguments 
submitted in writing by any person in opposition to the recordation 
and received not later than December 12, 1988. No responses were 
received in opposition to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “DUART INDUSTRIES, LTD.” is record- 
ed as the trade name used by Duart Industries, Ltd., a corporation 
organized under the laws of the State of California, located at 984 
Folsom Street, San Francisco, California 94107. The trade name is 
used in connection with wholesale and retail hair conditioners and 
shampoos manufactured in California. 


EFFECTIVE DATE: February 16, 1989. 


FOR FURTHER INFORMATION CONTACT: Velma Taylor, Value, 
Special Programs and Admissibility Branch, 1301 Constitution Ave- 
nue, N.W., Washington, D.C. 20229 (202-566-5765). 
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Dated: February 13, 1989. 
Marvin M. AMERNICK, 
Chief, 
Value, Special Programs, and Admissibility Branch. 


[Published in the Federal Register, February 16, 1989 (54 FR 7127)] 


(T.D. 89-28) 
RECORDATION OF TRADE NAME: “TUNE BELT” 


AGENCY: U.S. Customs Service, Department of the Treasury 
ACTION: Notice of recordation. 


SUMMARY: On October 19, 1988, a notice of application for the 
recordation under section 42 of the Act of July 5, 1946, as amended 
(15 U.S.C. 1124), of the trade name “TUNE BELT” was published in 
the Federal Register (53 CFR 41012). The notice advised that before 
final action was taken on the application, consideration would be 
given to any relevant data, views, or arguments submitted in writ- 
ing by any person in opposition to the recordation and received not 
later than December 19, 1988. No responses were received in opposi- 
tion to the notice. 

Accordingly, as provided in section 133.14, Customs Regulations 
(19 CFR 133.14), the name “TUNE BELT” is recorded as the trade 
name used by Tune Belt, Inc., a corporation organized under the 
laws of the State of Ohio, located at 2601 Arbor Place, Cincinnati, 
Ohio 45209. The trade name is used in connection with the clothing, 
manufactured by Kama Corporation, LTD. in Taipei, Taiwan. 
“TUNE BELT,” is a belt with a pocket made out of nylon lined Neo- 
prene (wet suit material) used as a radio/cassette carrier. 


EFFECTIVE DATE: February 21, 1989. 


FOR FURTHER INFORMATION CONTACT: Bettie Coombs, 
Value, Special Programs and Admissibility Branch, 1301 Constitu- 
tion Avenue, N.W., Washington, D.C. 20229 (202-566-5765). 


Dated: February 14, 1988. 
Marvin M. AMERNICK, 
Chief, 
Value, Special Programs, and Admissibility Branch. 


[Published in the Federal Register, February 21, 1989 (54 FR 7501)] 
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19 CFR Parts 122 and 178 


(T.D. 89-24) 


CUSTOMS REGULATIONS AMENDMENTS CONCERNING 
OVERFLIGHT EXEMPTIONS FOR PRIVATE AIRCRAFT; 
CORRECTION 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule, correction. 


SUMMARY: A document was published in the Federal Register (54 
FR 5427) on February 3, 1989, setting forth amendments to the Cus- 
toms Regulations that modify the overflight exemption program for 
private aircraft. This document corrects an error that appears in 
that document. 


EFFECTIVE DATE: March 6, 1989. 


FOR FURTHER INFORMATION CONTACT: Glenn Ross or Sam 
McLinn, Office of Passenger Enforcement and Facilitation (202) 
566-5607. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


A document was published in the Federal Register (54 FR 5427) 
on February 3, 1989, that set forth amendments to the Customs 
Regulations that modify the overflight exemption program for pri- 
vate aircraft. The regulations provide for more stringent controls of 
the overflight program. Customs states in the document that any 
company, regardless of where it is based, may apply for an over- 
flight exemption. However, the inadvertent inclusion of certain 
words in the regulatory language of § 122.25(a), Customs Regula- 
tions on page 5429 of the document may possibly lead one to anoth- 
er conclusion. Accordingly, this document corrects the possibly mis- 
leading language in the first sentence of § 122.25 by deleting the 
words “in the U.S.” 


CORRECTION 


As corrected, the first sentence of § 122.25(a), Customs Regula- 
tions (19 CFR 122.25(a)) should read as follows: 


§ 122.25 Exemption for special landing requirements. 


(a) Request. Any company or individual that has operational con- 
trol over a aircraft required to give advance notice of arrival under 
§ 122.23 may request an exemption from the landing requirements 
in § 122.24 * * *. 
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Dated: February 9, 1989. 


KaTuRYN C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, February 15, 1989 (54 FR 6884)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 88-1427) 


Mitsu! Foops, INc., PLAINTIFF-APPELLANT v. UNITED STATES, DEFENDANT- 
APPELLEE 

Herbert E. Harris, II, and Cheryl Ellsworth, of Harris & Berg, Washington, D.C., 
argued for plaintiff-appellant. 

Kenneth N. Wolf, of the Commercial Litigation Branch, Department of Justice, 
New York, New York, argued for defendant-appellee. With him on the brief were 
John R. Bolton, Joseph I. Liebman, Attorney in Charge, International Trade Field 
Office. 


Appealed from: United States Court of International Trade. 
Chief Judge RE. 


(Decided February 8, 1989) 


Before FRIEDMAN, SMITH, and ARcHER, Circuit Judges. 

Situ, Circuit Judge. 

In this classification case, the United States Court of Internation- 
al Trade held that certain canned tuna from Japan, imported into 
the Customs territory of the United States by Mitsui Foods, Inc. 
(Mitsui), was properly classified by the United States Customs Ser- 
vice (Customs) as “[t]una * * * [o]ther,” under item 112.34, Tariff 
Schedules of the United States (TSUS).! We affirm. 


IssUES 


Three issues are presented on appeal: First, whether the Court of 
International Trade erred, as a matter of law, by holding that the 
phrase “United States pack of canned tuna * * * as reported by the 
National Marine Fisheries Service,” as used in item 112.30, TSUS, 
includes tuna packed in American Samoa; second, whether the 
Court of International Trade abused its discretion by denying Mit- 
sui’s “Motion for Leave to Amend and Supplement the Complaint”; 
and, third, whether the Court of International Trade erred by sus- 
taining Customs’ classification of Mitsui’s canned tuna under item 
112.34, TSUS. 


| Mitsui Foods, Inc. v. United States, Court No. 86-04-00521 (Ct. Int’l Trade Mar. 30, 1988). 


13 
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BACKGROUND 


Mitsui, the importer of record, imported from Japan and entered 
into the Customs territory of the United States certain canned tu- 
na, not packed in oil, weighing not more than 15 pounds per can. 
Upon liquidation, Customs classified the merchandise under item 
112.34, TSUS, and assessed it with duty at the rate of 12.5 per cen- 
tum ad valorem. Subsequently, on December 18, 1984, Mitsui timely 
protested before Customs this classification and liquidation contend- 
ing that the imported merchandise was properly classified and liq- 
uidated under item 112.30, TSUS, and should be assessed duty at 
the rate of 6 per centum ad valorem. On November 8, 1985, Cus- 
toms denied Mitsui’s protest. 

Mitsui, on June 4, 1986, brought action in the Court of Interna- 
tional Trade protesting Customs’ classification and liquidation. Mit- 
sui moved for summary judgment and the United States (Govern- 
ment) opposed that motion and cross-moved for summary judgment. 
In addition, Mitsui moved, pursuant to Rule 15 of the Rules of the 
United States Court of International Trade,” for leave to amend and 
supplement its complaint for purposes both of adding an additional 
claim for relief and of alleging an alternative jurisdictional ground. 

On March 30, 1988, the Court of International Trade, determin- 
ing “United States pack” did not include tuna packed in American 
Samoa, concluded that Mitsui’s merchandise was properly classified 
under item 112.34, TSUS. In making its interpretation, the Court of 
International Trade analyzed the plain language of item 112.30, 
TSUS, the interpretation given by Customs, and the statute’s legis- 
lative history. On the basis of this analysis, the Court of Interna- 
tional Trade, both denying Mitsui’s motions for summary judgment 
and to amend and supplement its complaint and granting the Gov- 
ernment’s motion for summary judgment, sustained Customs’ clas- 
sification of the merchandise under item 112.34, TSUS. 


ANALYSIS 


A. “United States [Pjack,” as Used in Item 112.30, TSUS, Does Not 
Include Tuna from American Samoa 

Schedule 1, Part 3, Subpart C, of the Tariff Schedules of the Unit- 
ed States provides, in part, the following: 

Subpart C—Fish in Airtight Containers 

Fish, prepared or preserved in any manner, not in oil, in air- 

tight containers: 

* * * * * * * 


Tuna [Item 112.30]: 


In containers weighing with their contents not over 15 
pounds each, and not the product of any insular posses- 
sion of the United States, for an aggregate quantity en- 


2This rule comports with Fed. R. Civ. P. 15. 
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tered in any calendar year not to exceed 20%.of the 
United States pack of canned tuna during the immedi- 
ately Rrecading « calendar ene as reported by the Na- 
tional Marine Fisheries Service 6% ad val. 


Other (Item 112.34] 12.5% ad val. 


Mitsui contends that “United States pack,” as it appears in item 
112.30, TSUS, includes tuna packed in American Samoa. If, as Mit- 
sui argues, “United States pack” includes tuna packed in American 
Samoa, the tariff rate quota of item 112.30, TSUS, would increase 
proportionately and Mitsui’s merchandise may become eligible to 
enter the Customs territory of the United States at the lower duty 
rate of 6 per centum ad valorem under item 112.30, TSUS, rather 
than at the 12.5 per centum ad valorem duty rate under item 
112.34, TSUS. 

For the reasons set forth in the Court of International Trade’s 
opinion, which reasoning we adopt as our own, we hold that the 
phrase “United States pack of canned tuna * * * as reported by the 
National Marine Fisheries Service,” as used in item 112.30, TSUS, 
does not include tuna packed in American Samoa. Customs’ inter- 
pretation of this language in item 112.30, TSUS, does not contra- 
vene any clearly discernible legislative intent and is “sufficiently 
reasonable”; therefore, we accord substantial weight to that inter- 
pretation.* We have considered Mitsui’s arguments to the contrary 
and find them unpersuasive. 


B. Denying Mitsui’s Motion to Amend Its Complaint Was Not an 
Abuse of Discretion 

Mitsui, in its initial complaint, argued that the National Marine 
Fisheries Service had understated the United States Pack of canned 
tuna in 1983. Although this contention was made in its initial com- 
plaint, Mitsui failed to seek therein specific relief on that basis. 
Nothwithstanding this failure, Mitsui, pursuant to Rule 15(a), in a 
timely “Motion for Leave to Amend and Supplement the Com- 
plaint,” sought to add an additional prayer for relief that would “di- 
rect the National Marine Fisheries Service to revise its calculation 
of the United States pack of canned tuna for 1983 so as to accord 
with certified data compiled by the International Trade Commis- 
sion, and directing the Customs Service to revise the quota for 1984 
commensurately.” The Court of International Trade denied Mitsui’s 
motion in light of its interpretation of item 112.30, TSUS, that the 
phrase “United States pack,” as it appears in that statute, does not 
include tuna packed in American Samoa. 

Mitsui argues that the Court of International Trade abused its 
discretion when it denied Mitsui’s motion to amend its complaint. 
Mitsui cites an apparent discrepancy between the figure for the 
1983 United States pack of canned tuna as reported by the National 


tary, United States Dep’t of Labor, 812 F.2d 1378, 1380 (Fed. Cir, 1987) (citing Zenith R 
ogee Wied Sree ty Oe Fe TR etn Oe ee 1978 ee Sicies: 185 F 2d 904.1001 (Fed. 
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Marine Fisheries Service and that same figure as reported by the 
International Trade Commission. Because this claim for relief raises 
an issue that is separate and distinct from the issue whether the 
phrase “United States pack” properly includes tuna packed in 
American Samoa, Mitsui contends that, by denying Mitsui’s motion 
to amend, the Court of International Trade abused its discretion by 
effectively denying Mitsui the opportunity to have its claim of inju- 
ry decided on the merits. Although it may be argued technically 
that the trial judge abused his discretion by not declaring his rea- 
sons for denying Mitsui’s motion to amend, we are not persuaded 
that he abused his discretion in so doing, for the reasons stated 
below. 

It is well established that the grant or.denial of an opportunity to 
amend pleadings is within the discretion of the trial court. Al- 
though, in the context of Rule 15(a), that discretion should be exer- 
cised liberally to permit such amendments, the existence of such 
factors as “undue delay, bad faith or dilatory motive on the part of 
the movant, repeated failure to cure deficiencies by amendments 
previously allowed, undue prejudice to the opposing party by virtue 
of allowance of the amendment, [or] futility of amendment” may 
justify the denial of a motion for leave to amend.‘ 

The plain language of item 112.30, TSUS, is clear that Customs 
only may assess duties at the rate of 6 per centum ad valorem on 
canned tuna “not to exceed 20% of the United States Pack * * * as 
reported by the National Marine Fisheries Service.” (Emphasis sup- 
plied.) Here, Customs, in calculating the tariff rate on Mutsui’s tu- 
na, used the figures for the United States pack as reported by the 
National Marine Fisheries Service. Nothwithstanding the apparent 
discrepancy between the figure for the 1983 United States pack of 
canned tuna as reported by the National Marine Fisheries Service 
and that same figure as reported by the International Trade Com- 
mission, Mitsui has not alleged, and we cannot hold, that Customs 
erred by using that former figure. Even if Mitsui’s motion was 
granted and the amendment permitted, the Court of International 
Trade’s decision and judgment still would be correct: On the basis of 
the apparent futility of Mitsui’s proposed amendment, we cannot 
conclude that the Court of International Trade abused its discretion 
by denying leave for that amendment. 


CONCLUSION 


In view of the foregoing, we hold the Court of International Trade 
correctly sustained Custom’s interpretation of item 112.30, TSUS, 
that “United States pack” does not include tuna packed in Ameri- 
can Samoa. In addition, we hold that the Court of International 
Trade did not abuse its discretion by denying Mitsui, pursuant to 
Rule 15(a), leave to amend its complaint. Accordingly, the grant of 
summary judgment by the Court of International Trade holding 


4Foman v. Davis, 371 U.S. 178, 182 (1962). 
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that certain canned tuna from Japan, imported by Mitsui, was prop- 
erly classified under item 112.34, TSUS, is affirmed. 


AFFIRMED 


(Appeal No. 88-1514) 


Puone-Marte, INc., PLAINTIFF-APPELLANT v. UNITED STATES, DEFENDANT- 
APPELLEE 

Edward N. Glad, Glad & Ferguson, of Los Angeles, California, argued for plaintiff- 
appellant. 

Mark S. Sochaczewsky, Department of Justice, of New York, New York, argued for 
defendant-appellee. With him on the brief were John R. Bolton, Assistant Attorney 
General, David M. Cohen, Director and Joseph I. Liebman, Attorney in Charge, In- 
ternational Trade Field Office. 


Appealed from: U.S. Court of International Trade. 
Chief JupcE RE. 


(Decided February 9, 1989) 


Before BissELL, Circuit Judge, Nicuois, Senior Circuit Judge, and 
ARCHER, Circuit Judge. 


PER CURIAM. 

We are asked in this appeal to review a judgment of the United 
States Court of International Trade, reported as Phone-Mate, Inc. v. 
United States, 690 F. Supp. 1048 (Ct. Int’l] Trade 1988). It was ren- 
dered on summary judgment as there were, and are, no disputed is- 
sues of fact. Affirming the Customs Service, the court holds that ar- 
ticles called -Phone-Mates are, since 1984, dutiable under item 
684.58 of the Tariff Schedules of the United States (TSUS) at 8.5 
percent ad val. and not, as the importer contends, under item 
688.41 at 4.1 percent. There is no dispute as to the nature of the ar- 
ticles which comprise a telephone, an answering and recording ma- 
chine, and a digital clock. The court summarizes the applicable stat- 
utory provision as follows: 

Classified Under: 
Schedule 6, Part 5: 
Electrical telegraph (including printing and type-writing) 
and telephone apparatus and instruments, and parts 


thereof: 
Telephonic apparatus and instruments and parts thereof: 
* * * * * * * 


684.58 Telephone sets and other terminal equipment and 
atte thereok i vi. i oossj 06 oe. SRG tates 8.5% ad val. 
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Claimed Under: 
Schedule 6, Part 5: 


Electrical articles and electrical parts of articles, not spe- 
cially provided for: 
* * 


* * * * * 


Other: 


688.41 Articles designed for connection to telegraphic or 
telephonic apparatus or instruments or to telegraphic 
or telephonic networks .................. 4.1% ad val. 


After full briefing and oral argument, we agree with the decision 
of the Court of International Trade (Re, C.J.), and adopt its opinion 
as our own. As it is published, we need not repeat it here. The ap- 
peal is non-frivolous and not without support in the case law, but 
the Customs Service classification was, and is, correct. 

Customs classified the merchandise under a relatively new provi- 
sion of the TSUS, incorporated in it, with deletion of older material, 
by section 124 of the Trade and Tariff Act of 1984, Pub. L. No. 
98-573, 98 Stat. 2948, 2955 (Act of Oct. 30, 1984). Chief Judge Re 
was, therefore, writing on a clean slate in a sense. However, the 
past in tariff matters it seems can never be entirely disregarded, 
and appellant raises certain issues as to which we feel a need to ex- 
press our views while adopting, as we have said, the Re opinion as 
our own otherwise. 

The 1984 amendments adopted item 684.58 to be “subordinate to 
the superior heading” which is unchanged from prior law. By Gen- 
eral Headnote 10(a)(i) “a superior heading cannot be enlarged by in- 
ferior headings indented under it but can be limited thereby.” The 
relevant portion of the old superior heading here is: 

Electrical telegraph (including printing and typewriting): and 
telephone apparatus and instruments and parts thereof. 


The new inferior heading, 684.58 is: 


Telephone sets and other terminal equipment and parts 
thereof. 


The old inferior heading did not add the words “‘and other terminal 
equipment.” Appellant also says that “terminal equipment” is less 
inclusive than “Customer Premises Equipment,” but shows no rea- 
son why the Phone-Mate is not both. It is appellant’s position, with 
some support both in logic and authority, that incorporation of tele- 
phones with other equipment to make an “entirety” which was 
more than a telephone, could not, before 1984, have been classified 
under the new-old superior heading. 

We will state appellant’s QED for it a bit more boldly than appel- 
lant does: Congress stultified itself in prescribing a new inferior 
heading which went beyond the scope of the unchanged superior 
heading and was therefore partly null and void. Congress, it is 
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thought, could not make an entirety, that was comprised of a tele- 
phone and terminal equipment, be the same as a telephone only, 
without amending the superior heading, which it omitted to do. 

We think the answer is that Congress is not bound by rules of 
construction, such as that relating to classification by entireties. If 
it disregards all the rules of construction, in course of stating its in- 
tent, its intent, if perceivable, still must govern. Here, doubtless 
Congress would not have deliberately made trouble for the Customs 
Service and the courts by writing an inferior heading reading 
outside a superior heading. It could very well, however, have over- 
looked the doctrine of entireties and regarded the answering and re- 
cording machine as ancillary to the function of the telephone as a 
telephone, or as a portion of a telephone “apparatus.” If it so sup- 
posed, it would not perceive a need to enlarge the superior heading 
to give effect to its intent. This is a more rational view of congres- 
sional intent than to suppose a deliberate self stultification. While 
an inferior heading cannot enlarge the reach of a superior heading, 
yet possibly by noscitur a sociis, if an old superior heading is re- 
moved from its former associates and placed above a new set of in- 
ferior headings, it may undergo some change of meaning itself, 
within the range of possible ambiguity, at least. 


This classic judicial task of reconciling many laws enacted over 
time, and testing them to “make sense” in combination, neces- 


sarily assumes that the implications of a statute may be altered 
by the implications of a later statute. 


United States v. Fausto, 108 S. Ct. 668, 676 (1988) 

At any rate, it seems clear to us that Congress intended to deal 
with a wide variety of telephone receiving devices and not relegate 
some of them to basket clauses, as appellant argues occurred with 
the Phone-Mate. Basket clauses (or rather the necessity of resorting 
to them) are the sources of endless confusion in customs administra- 
tion, and it is difficult to believe Congress could have undertaken, 
as it did in 1984, to restructure and modernize the eo nomine provi- 
sions respecting telephones, and yet to leave anything so common 
as a combination telephone and answering machine to fall into a 
basket classification. 

Appellant also cites to us an administrative ruling of the Customs 
Service published as C.S.D. 84-77, 18 Customs Bull. 1029 (1984). 
This ruling, dated March 26 of that year, places under the basket 
clause, Item 688.43, as an entirety, a combination clock radio and 
telephone. The ruling, however, sapiently says “[tJhere are no iron- 
clad rules or universally applicable principles for determining 
whether merchandise should be classified and dutied as entireties, 
and there are a number of criteria to be considered which may lead 
to ‘contrary conclusions depending upon what criteria are given 
controlling effect.’ ” [Citation omitted.] 

In view of this caveat, we interpret the ruling as never meant to 
construe any other statute than the one in force on March 26, 1984, 
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and not intended to bind the Service as to any class or kind of mer- 
chandise other than that specifically described in the ruling. The 
1984 Act was still six months from passage, and we are cited to 
nothing which extends C.S.D. 84-77 to importations the 1984 Act 
covers. Counsel know of no instance when it was. There is nothing 
in it to encourage any careful reader to believe it is meant to apply 
to post-1984 importations. Customs did not follow it in this case, 
and we do not think in the circumstances it was required to give 
any change of practice notice. 


AFFIRMED 
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(Slip Op. 89-6) 
TUBELITE ARCHITECTURAL PRODUCTS, PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 86-04-00494 


Before DiCar1o, Judge. 


The Appendix to the Rules of the Court of International Trade, providing the rec- 
ommended format for complaints, is precatory rather than mandatory. Failure to 
state the basis of jurisdiction, the tariff classification and duty rate found by Cus- 
toms, and the claimed tariff classification and duty rate of imported merchandise did 
not render plaintiff's complaint defective under Rule 8(a) of the Rules of the Court of 
International Trade. Rule 10(b) of the Rules of the Court of International Trade re- 
quires a complaint to state in numbered paragraphs all averments including the 
claimed tariff classification of imported merchandise. In the interests of judicial 


economy expressed in Rule 1 of the Rules of this Court and in consideration that 
Rule 8(f\(1) of the Rules of this Court requires no technical form for pleadings, plain- 
tiff will not be ordered to amend its complaint. 

[Motion for a more definite statement denied.] 


(Decided January 17, 1989) 


Edmund Maciorowski, P.C. for plaintiff. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman, Director, Com- 
mercial Litigation Branch, Civil Division, United States Department of Justice 
(James A. Curley) for defendant. 


DiCarLo, Judge: Defendant moves pursuant to Rule 12(e) of the 
Rules of this Court for a more definite statement in the complaint 
filed by plaintiff, Tubelite Architectural Products (Tubelite), to con- 
test the tariff classification of certain imported merchandise. The 
Court finds that the Appendix to the Rules of this Court on the for- 
mat for complaint allegations is precatory rather than mandatory 
and that the validity of Tubelite’s complaint is to be judged accord- 
ing to the substantive Rules of this Court. The Court also finds that 
Tubelite’s complaint conforms to the requirements of Rule 8(a) but 
not of Rule 10(b) of the Rules of this Court. In the interest of judi- 
cial economy expressed in Rules 1 of the Rules of this Court and in 
recognition that Rule 8(f) of the Rules of this Court requires no 
technical forms for pleadings, the Court will not order Tubelite to 
amend its complaint to conform to Rule 10(b) of the Rules of this 
Court. The Court denies defendant’s motion for a more definite 
statement in Tubelite’s complaint. 


23 
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DIscussIoN 


Customs argues that Tubelite must conform its complaint to the 
format stated in the Appendix to the Rules of this Court to include 
(1) the basis of the Court’s jurisdiction, (2) the tariff classification 
and duty rate Customs found for the imported merchandise, and (3) 
the tariff classification and duty rate claimed by Tubelite. Tubelite 
counters that its complaint meets the requirements of Rule 8(a) of 
the Rules of this Court and is therefore sufficient. The questions 
presented are whether the language in the Appendix to the Rules of 
this Court is precatory or mandatory, and if precatory, whether 
plaintiff has complied with substantive provisions of the Rules of 
this Court. 


(a) 


Pleadings before the Court are governed by Rule 8(a) of the Rules 
of this Court, which states that: 


A pleading which sets forth a claim for relief, * * * shall con- 
tain (1) a short and plain statement of the grounds upon which 
the court’s jurisdiction depends, unless the court already has ju- 
risdiction and the claim needs no new grounds of jurisdiction to 
support it, (2) a short and plain statement of the claim showing 
that the pleader is entitled to relief, and (3) a demand for judg- 
ment for the relief to which he deems himself entitled. 


The Appendix to the Rules of this Court sets forth the format for 
complaint allegations. In relevant part, the Appendix provides: 


(a) General: the complaint in a civil action should set forth: 
(1) a statement of the basis of the court’s jurisdiction; 
* * * * * * * 


(c) Classification: If the contested customs decision involves the 
— of merchandise, the complaint should also set 
orth: 


(1) the tariff paragraph or item number of the statute, in- 
cluding all modifications and amendments thereof, under 
which the merchandise was classified, and the rate of duty 
imposed; 

(2) the tariff description and the paragraph or item number 
of the statute, including all modifications and amendments 
thereof, under which the merchandise is claimed to be 
properly subject to classification, and the rate of duty 
claimed to be applicable; * * *. 


Defendant argues that the Appendix to the Rules of this Court re- 
quires that plaintiff state the basis of the Court’s jurisdiction, Cus- 
toms’ tariff classification and duty rate, and the claimed tariff clas- 
sification and duty rate. In support of its assertion, defendant cites 
the Customs Court decision in Kurt S. Adler, Inc. v. United States, 
71 Cust. Ct. 284, 290 C.R.D. 73-31 (1973), which held that Rule 4.5B 
of the Customs Court required that a complaint identify Customs’ 





U.S. COURT OF INTERNATIONAL TRADE 25 


tariff classification and duty rate and the claimed tariff classifica- 
tion and duty rate. Rule 4.5B of the Customs Court contained virtu- 
ally identical language to the Appendix to the Rules of this Court 
except that Rule 4.5B provided that “[tJhe complaint in a protest 
shall set forth * * *,” (emphasis added) whereas the Appendix to 
the Rules of this Court uses the verb “should.” 

The Court finds that substitution of “should” for “shall” made 
any requirement in the Appendix precatory instead of mandatory. 
The Court concludes that, although the Appendix sets forth the ex- 
pected format for complaint allegations in Customs classification ac- 
tions, such format is not required. While Tubelite’s complaint is not 
in the format the Court expects, the validity of Tubelite complaint 
is to be judged according to the substantive Rules of this Court rath- 
er than by the Appendix to the Rules of this Court. 


(b) 


Defendant claims that failure to state the basis of jurisdiction 
renders Tubelite’s complaint defective. Rule 8(a) of the Rules of this 
Court does not require a statement of jurisdiction in a pleading if 
the court already has jurisdiction. Under Rule 4(a) of the Rules of 
this Court, actions challenging denial of a protest by Customs may 
be commenced by filinga summons. See 28 U.S.C. § 1581(a) (1982). 
Tubelite’s action challenges denial of its protest against Customs’ 


classification of the merchandise at issue. Accordingly, this Court 
has jurisdiction over this action by virtue of the issuance of a sum- 
mons. This summons states separately the basis of the Court’s juris- 
diction. The Court holds that failure to state the basis of the Court’s 
jurisdiction did not render Tubelite’s complaint defective under 
Rule 8(a) of the Rules of this Court. 


(c) 


Defendant also argues that Tubelite’s complaint is defective for 
failure to state Customs’ tariff classification of the merchandise and 
duty rate and for stating the proposed tariff classification only in 
the “Wherefore” clause of the complaint to which no response from 
the defendant is required. 

Rule 8(a) of the Rules of this Court requires in pleadings “a short 
and plain statement of the claim showing that the pleader is enti- 
tled to relief, * * * and a demand for judgment for the relief to 
which he deems himself entitled.” In the prayer for relief in its 
complaint, Tubelite states “Wherefore plaintiff respectfully prays 
that this honorable court issue a judgment against the defendant 
that importations are classified under TSUS item 678.50 and the 
entries be reliquidated accordingly * * *.” The Court holds that this 
statement meets the requirements of Rule 8(a) of the Rules of this 
Court. 
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(d) 


Although Tubelite’s complaint complies with Rule 8(a) of the 
Rules of this Court, the Court notes that Rule 10(b) of the Rules of 
this Court requires that “[a]ll averments of claim or defense shall 
be made in numbered paragraphs * * *.” In its complaint, Tubelite 
avers that the merchandise in question is properly classifiable 
under item 678.50 of the Tariff Schedules of the United States not 
in a numbered paragraph but only in the “wherefore” clause recit- 
ing its prayer for relief. The numbering of all averments in a com- 
plaint facilitates formulation of an answer by the opposing party 
and the opposing party is not expected to respond to the “where- 
fore” clause in a complaint. 

While Tubelite’s omission poses an inconvenience to the defen- 
dant, a motion under Rule 12(e) of the Rules of this Court will only 
be granted if a party cannot reasonably be required to frame a re- 
sponsive pleading. See United States v. F.A.G. Bearings, Ltd. v. 
United States, 8 CIT 294 (1984). Although Tubelite’s complaint is 
not in conformity with Rule 10(b) of the Rules of this Court, the 
Court will not elevate form over substance. The complaint would 
only require replacement of the word “wherefore” with a number in 
order to conform to Rule 10(b) of the Rules of this Court. Rule 8(f)(1) 
of the Rules of this Court states that “[n]Jo technical forms of plead- 


ings are required.” Furthermore, Rule 1 of the Rules of this Court 
provides that the Rules “shall be construed to secure the just, 
speedy, and inexpensive determination of every action.” In recogni- 
tion of the interests expressed in these rules, the Court will not or- 
der Tubelite to amend its complaint. 


CONCLUSION 


While the Court holds that the language in the Appendix to the 
Rules of this Court is merely precatory rather than mandatory as to 
the form for complaint allegations, the Court expects parties to pro- 
vide in their complaints all of the information identified in the Ap- 
pendix. This information is requested to narrow the legal and factu- 
al contentions of the parties and expedite the swift judicial resolu- 
tion or settlement of actions. Tubelite’s complaint meets the 
requirements for pleadings in Rule 8(a) of the Rules of this Court 
but does not meet the requirement in Rule 10(b) of the Rules of this 
Court. According to the interests expressed in Rules 1 and &f) of 
the Rules of this Court that the Rules be construed to secure just, 
speedy, inexpensive determinations and that no technical forms of 
pleadings will be required, the Court will not require plaintiff to 
amend its complaint. Defendant’s motion for a more definite state- 
ment is accordingly denied. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 89-7) 


GOLDHOFER FAHRZEUGWERK GMBH & Co., PLAINTIFF v. UNITED STATES, 
DEFENDANT 


Court No. 82-4-00551 
[Plaintiffs motion for summary judgment denied; defendant’s cross-motion for 
summary judgment granted; action is dismissed.] 
(Decided January 18, 1989) 


Donohue and Donohue (James A. Geraghty) for plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, United States Department of Justice (Mark S. Sochaczewsky) for defendant. 


OPINION 


TsoucaLas, Judge: Goldhofer Fahrzeugwerk GmbH & Co., plaintiff, 
brings this action to contest the denial of its protest pursuant to 28 
U.S.C. § 1581(a). The parties cross-move for summary judgment. 
Plaintiff claims inadequate bulletin notice of liquidation concerning 
its importation of a multiaxle “gooseneck” semitrailer, entry no. 
101757, on February 16, 1980, at the port of Norfolk, Virginia. 
Plaintiff argues in the alternative that even if the bulletin notice 
was adequate, such notice is insufficient to meet the minimum con- 
stitutional due process requirements. The government insists that 
the bulletin notice was adequate and that the Court lacks jurisdic- 
tion because plaintiff failed to file its protest within the ninety-day 
protest period. 19 U.S.C. § 1514(c\(2). The government also contends 
that constructive notice is a constitutionally sufficient means to ap- 
praise importers of liquidation. 


BACKGROUND 


A transcription error by the United States Customs Service (Cus- 
toms) generated a name other than plaintiffs on the computer 
printout sheet which served as bulletin notice of liquidation, posted 
in the customhouse pursuant to 19 C.F.R. § 159.9(b),! on June 5, 
1981. Prior to posting the notice, a clerk manually corrected the er- 
ror, writing in the name and address of plaintiff, “Goldhofer 
Fahrzeugwerk GmbH & Co.,” between columns of data in three seg- 
ments, spelled “Goldhofer” in one part, “Zahreug” in another and 
“werk” in yet a third part of the line; the address was written at 
the bottom of the printout sheet. See Post-Argument Brief for the 
United States, Defendant at Exhibit 3. Additionally, plaintiff never 
received courtesy notice of liquidation? because the error had 
caused the courtesy notice to be sent to the party originally listed 


119 C.F.R. § 159. 
Posting o; bulletin not notice, The “The b bulletin sete of liquidation shall be posted for the information of importers in 
a conspicuous place in es e port of entry (or Customs station, when the entries hi were 
filed at a ms station Steet tl ey of a port of entry). or shall be le k é ) r suitable place in 
in such can readi located and co ] interested fam. who 
place by a oie emai et a eaaneas lace | in the customhouse stating where 


to that 
notices ot Fee ee on of catries are to be ft 
2Under the lation, Customs “will b= aoe to P provide importers or Pei agents — Costoms Form 
4333-A, ‘Cow lotice’, for entries * * * schedul iquidated * * * olice shall se BSA) an infor- 
mal, courtesy notice and not as a direct, formal, an aedies notice of liquidation” "9 C. § 159.9(d). 
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on the printout sheet. Plaintiff protested the liquidation on Decem- 
ber 1, 1981, one hundred seventy-nine days after bulletin notice, but 
within ninety days of the date of “REBILL C.F. 6084,” which plain- 
tiff claims is the proper notice date. See Plaintiff’s Brief in Support 
of Motion for Summary Judgment at Statement of Material Facts, 
#12 [hereinafter Plaintiff's Brief]. The protest was denied as un- 
timely filed. 

The issues are: (1) whether the above described listing of plain- 
tiffs name constituted proper notice as required by section 500(e) of 
the Tariff Act of 1930, as amended, 19 U.S.C. § 1500(e);? and (2) 
whether the failure to provide courtesy notice, regardless of bulletin 
notice, is a constitutional deprivation of due process. 


DISCUSSION 


Notice of liquidation is intended to apprise importers of an action 
taken which may affect their interests, and to afford them an op- 
portunity to invoke “the provisions of law by which administrative 
and judicial review of the [Customs] action may be secured.” Lans- 
downe Distillery v. United States, 39 Cust. Ct. 190, 194, C.D. 1925 
(1957) (quoting Wong Sang Man v. United States, 27 Cust. Ct. 248, 
250, C.D. 1379 (1951)). Without proper notice, liquidation is incom- 
plete and the statute of limitations for filing a protest will be tolled 
until the parties are adequately notified. Id. at 194. 

Plaintiff argues that the manual correction did not provide the 
notice required by law because Customs had an established adminis- 
trative practice of preparing such notices by automated data 
processing. According to plaintiff, the manual notation was abso- 
lutely useless and the deficiency could not be cured until the data 
base was corrected and a new CF 4333‘ was generated and posted, 
or until it was supplemented by actual notice by mail. Plaintiff's 
Brief at 6. 

Contrary to plaintiff's position, however, proper liquidation notice 
requires only that an importer’s name be posted and displayed “in a 
conspicuous place in the customhouse at the port of entry * * *.” 19 
C.F.R. § 159.9(b). There is no requirement that notice must be in the 
form of a computer printout. Notice is legally sufficient if “the im- 
porter could [not] have reasonably been misled or confused by the 
bulletin notice of liquidation, as posted * * *.” United States v. Jud- 
son Sheldon Div., Nat’l Carloading Corp., 42 CCPA 202, 203-04, 
C.A.D. 594 (1955). The Court cannot envision how plaintiff could 
have been misled by this notice. The name of plaintiff, albeit, hand- 
written in between columns of data, was legible and readily discern- 
ible. It is clear that plaintiff's name was intended to replace the 
crossed out name. Furthermore, plaintiff's name appears in its 


319 U.S.C. § 1500(e) states the following: 
The officer shall, under rules and regulations prescribed be’ the Secretary— 


Appropriate customs office n 
the & give ie gf i 3 Ty ] to the importer, his consignee, or agent in such form and manner as 


4Notice of liquidati re aagire : 
liquidation liquidation 9 formal a is made on Customs Form 4333 (CF 4333) which is the bulletin notice of 
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proper alphabetical sequence, next to the correct entry number as 
well as the correct date of entry. See Steinhardter & Nordlinger v. 
United States, T.D. 43764, 56 Treas. Dec. 697, 699 (1929). A prudent 
importer would have concluded that it was his entry which was 
posted. At the least, plaintiff should have inquired into the nature 
of the correction. See Judson Sheldon, 42 CCPA at 206. 

Plaintiff asks the Court to follow United States v. Astra Bentwood 
Furniture Co., 28 CCPA 205, 207, C.A.D. 147 (1940), where the court 
found liquidation to be incomplete when the notice identified the 
importer as “Astringent Wood Furniture Co.” rather than as “Astra 
Bentwood Furniture Co.” The court found that, in effect, no notice 
was given because the notice did not correctly state the date or 
name of the importer. Jd. at 211. However, Astra is distinguishable 
on its facts because the corrected entry here accurately provided 
the name of the importer, whereas in Astra, the name provided was 
different from that of the importer.' Each case is to be determined 
by its own particular facts. Id. at 212. 

Plaintiff additionally maintains that it should prevail regardless 
of the adequacy of the manually corrected bulletin notice, because 
it never received the customary courtesy notice through the mail. 
Plaintiff suggests that such notice has become mandatory, referring 
to a Customs Court case which held that: 


[w]here an administrative agency over a long period of time es- 
tablishes a practice of informing persons who have business 
before the agency of their obligations to the agency, such per- 
sons are entitled to assume that the established practice will be 
followed, in the absence of notice that it has been discontinued. 


Lansdowne Distillery, 39 Cust. Ct. at 195. In Lansdowne, the im- 
porter was not given access to entry papers which contained the 
facts upon which the collector based his action. Jd. at 193. Plaintiff 
“could not examine [the papers] to determine whether or not it de- 
sired to avail itself of the right to protest * * *.” Id. The failure to 
carry out this administrative practice prevented plaintiff from pur- 
suing his claim whereas in the instant action, plaintiff was not de- 
prived of any such right. 

Plaintiff was not justified in relying solely upon the courtesy no- 
tice in light of strict language used in the regulations detailing the 
informality of courtesy notice and in light of applicable case law. 
The only notice that is statutorily mandated is bulletin notice “in a 


5 Additionally, even though the name appears ato have been misspelled, the name is written as it es on cer- 
lain ns 


rs filled out by tiff joes not, therefore, prejudice plaintiff. See rement 
Defendant at Exhibits 1,2. In Howard Rapaport v. United States, 4 CIT 215, 216-17 
) rejudicial error when Customs listed the i apo ” rather 
than its full name, “In-Novo Engineering and Dovelogesant Company, ” and listed the date of entry as “07-22-08” 
rather than “07—' cs court, however, found that “[njeither of these clerical errors [was] of sufficient im- 
portance to void this liquidation.” Jd. at 216. The decision was, no doubt, influenced by plaintiff's protest being 
ied “in ng nome of ‘In-Novo Co.’ as [well as] other correspondence sent to Customs and attached to the i 
pers.” Id. a! ; 
i” Likewise, the omission of “GmbH & Co.” is not fatal to adequate notice. a Steinhardter, 56 Treas. Dec. at 
698-99 (abbreviated name from “Steinhardter & Nordlinger” to “Steinhard & Nord” held to be valid notice be- 
cause it was only “somewhat abbreviated” and sufficient to notify the pertion of the ppaeetion® see also Cavalier 
Shipping Co. v. United States, 39 Cust. Ct. 219, 224, C.D. 1932 (1957) (abbreviation of the importer’s full name not 
misleading or confusing since it was pouty. clear that the reference was to the importer); but see M. Dublin 
v. United States, 2 Cust. Ct. 14, 17, C.D. 77 (1939) (notice was not legally sufficient where the entry was as 
I ae Byr’ something, either nes or nns or nos” and the broker’s name was “W.J. Byrnes & Co. of New York, 
ne.”). 


rter’s name as “In-Novo Co. 
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conspicuous place in the customhouse at the port of entry * * *.” 19 
C.F.R. § 159.9(b). Courtesy notice is not the notice established by 
Customs in 19 C.F.R. § 159.9. United States v. Reliable Chemical 
Co., 605 F.2d 1179, 1182, 66 CCPA 123, 126, C.A.D. 1232 (1979). As 
affirmatively stated in Reliable Chemical, the importer knows or 
should know that “the date of liquidation shall be the date the bul- 
letin notice is posted in the customhouse,” Reliable Chemical, 605 
F.2d at 1183, 66 CCPA at 127, not the date it receives courtesy 
notice.® 

The need to monitor the bulletin posting has been repeatedly em- 
phasized. “{I}t is the plain duty of a prudent importer * * * to ex- 
amine all notices posted in order to determine whether or not liqui- 
dation has been made on entries with which said importer is con- 
cerned.” Henry A. Weiss, Inc. v. United States, 57 Cust. Ct. 139, 143, 
C.D. 2743 (1966), aff'd, 54 CCPA 77, C.A.D. 910 (1967). The agency 
has no duty “to enlarge or broaden the mandatory requirement of 
the law,” 54 CCPA at 80, merely because the importer has become 
accustomed to an extended courtesy. “The importer has the burden 
to check for posted notices of liquidation and to protest timely.” 
Omni U.S.A., Inc. v. United States, 11 CIT ——, ——, 663 F. Supp. 
1130, 1133 (1987), aff'd, No. 87-1602 (Fed. Cir. Mar. 2, 1988), cert. 
denied, 57 U.S.L.W. 3230 (U.S. Oct. 3, 1988). Hence, plaintiff import- 
er should have known of the requirement of posting bulletin notice, 
had a duty to monitor the customhouse bulletin and should not ex- 
pect its rights to be expanded upon the nonreceipt of courtesy 
notice. 

The position that courtesy notice is only a “courtesy” is but- 
tressed by the legislative history of the statute which indicates that 
while Congress intended that courtesy notice be sent, Congress did 
not anticipate that it be the primary or the required manner of al- 
erting importers to liquidations. At the House hearings prior to the 
1970 amendments to the Tariff Act of 1930, the Treasury Depart- 
ment assured that the “practice of mailing actual notice of liquida- 
tion of all dutiable formal entries to the last known address of the 
importer of record” would be continued. H.R. Rep. No. 271, 91st 
Cong., 2d Sess. reprinted in 1970 U.S. Code Cong. & Admin. News 
3188, 3210..Congress, however, did not intend courtesy notice to 
supplant the practice of monitoring the customhouse bulletin for 
posted notices. 


While courtesy notices of the liquidation of certain entries may 
be sent to importers or their agents * * * an importer * * * 
must check the bulletin notices regularly to ascertain whether 
entries have been liquidated and the dates of such liquidation if 
a refund is due * * *. 


the abpel 


~ 6Plaintiff relies ear i yn, in jts brief on the af Cast 8 of of ee aaa F in te Metals, Inc. v. United Sta 


1979, 


4840 (1: thi 
late equrt z pacat ed ted og mont HC ( oy ff lowever, the case was deci 


Ties since been vacated as moot; therefore, sided prion 
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H.R. Rep. No. 1015, 98th Cong., 2d Sess. 67-68, reprinted in 1984 
U.S. Code Cong. & Admin. News 4960, 5026-5027 (emphasis added). 

Plaintiff further argues that notice by publication alone does not 
meet minimum due process requirements prescribed under the 
United States Constitution. In support of this proposition, plaintiff 
relies on Mennonite Bd. of Missions v. Adams, 462 U.S. 791 (1983), 
and Greene v. Lindsey, 456 U.S. 444 (1982). The Court in Mennonite 
held that “[n]Jotice by mail or other means as certain to ensure actu- 
al notice is a minimum constitutional precondition to a proceeding 
which will adversely affect the liberty or property interests of any- 
party, whether unlettered or well versed in commercial practice, if 
its name and address are reasonably ascertainable.” 462 U.S. at 800 
(emphasis in original). Plaintiff interprets Mennonite as creating a 
standard whereby posted notice, in government action, would be in- 
sufficient in all instances where the party in interest’s name is 
readily ascertainable. The Court does not construe Mennonite as 
yielding to plaintiffs interpretation, particularly since both Men- 
nonite and Greene reaffirmed and applied the principle of Mullane 
v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950). There, 
the Court ruled that notice must be “reasonably calculated, under 
all the circumstances, to apprise interested parties of the pendency 
of the action and afford them an opportunity to present their objec- 
tions.” Id. at 314; see also Greene, 456 U.S. at 451 (the sufficiency of 
notice must be tested with reference to its ability to inform people 
of the pendency of proceedings that affect their interests). Thus, it 
is clear that the proper focus in determining the sufficiency of no- 
tice is on reasonableness; “whether a particular method of notice is 
reasonable depends on the particular circumstances.” Tulsa Profes- 
sional Collection Services, Inc. v. Pope, —— U.S. ——, Slip Op. 
86-1961 at 6 (Apr. 19, 1988). 

The particular circumstances in the instant action merit this 
Court concluding that the method of posting bulletin notice was 
reasonable. The likelihood of the parties obtaining notice is the cru- 
cial factor. In Mullane, the Court found it significant that “[cJhance 
alone [brought] to the attention of even a local resident an adver- 
tisement in small type inserted in the back pages of a newspaper 
* * * the notice required [did] not even name those whose attention 
it [was] supposed to attract * * *.” 339 U.S. at 315. Similarly, Greene 
stressed that the notices “were ‘not infrequently’ removed by chil- 
dren or other tenants before they could have their intended effect.” 
456 U.S. at 453. The Mennonite Court also observed that “publica- 
tion and posting [were] unlikely to reach those who, although they 
[had] an interest in the property, do not make special efforts to keep 
abreast of such notices.” 462 U.S. at 799. 

The concerns manifest in these three cases are not present in the 
instant action. However, in analagous situations, i.e., where an ad- 
ministrative agency is required to give notice in the Federal Regis- 
ter and the regulations do not mandate personal notice, construc- 
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tive notice has been held sufficient to meet due process require- 
ments. Kelley v. Secretary, U.S. Dep’t of Labor, 812 F.2d 1378 (Fed. 
Cir. 1987); cf. Kentucky v. Brock, 845 F.2d 117, 122 (6th Cir. 1988) 
(constructive notice constitutionally sufficient despite Secretary of 
Labor’s failure to notify petitioner of the final action); Gustafson v. 
Bd. of Governors, 717 F.2d 242, 246-47 (5th Cir. 1983), cert. denied, 
467 U.S. 1242 (1984) (distinguishing Mullane as not involving publi- 
cation in the Federal Register and not concerning administrative 
proceedings). Even when an administrator assured the interested 
parties they would be informed of the agency’s decision when it was 
issued, the statute of limitations was not tolled by lack of “courtesy 
notice,” since the law required only published notice in the Federal 
Register. Former Employees of Geosearch, Inc. v. United States, 11 
CIT—, , Slip Op. 87-144 at 3-4 (Dec. 30, 1987). Clearly, the 
bulletin notice is a means which is reasonably calculated to apprise 
an importer of the liquidation. One who avails himself of the advan- 
tages of importing goods into this country can expect liquidation no- 
tice to be posted in a specified location, with little probability of it 
being removed. A reasonably prudent importer is amply apprised of 
any action taken with respect to his merchandise through the bulle- 
tin process and must merely monitor the bulletin to be aware of liq- 
uidation. Thus, the Court finds bulletin notice to fall within the 


minimum constitutional standard since plaintiff is not in the same 
position as one in which notice is unlikely to reach. 


CoNCLUSION 


The Court finds that the bulletin notice, as posted, provided suffi- 
cient notice to plaintiff of liquidation; notice was given in accor- 
dance with customs laws and regulations. 

Moreover, importers are presumed to know the customs laws of 
the United States since they are voluntarily bringing merchandise 
into the country. Plaintiff does not claim lack of knowledge in re- 
gard to the posting procedure. Instead, plaintiff claims that the no- 
tice provided does not satisfy the constitutional minimum since it 
does not require mailing. An administrative agency, in this case the 
United States Customs Service, must meet the constitutional stan- 
dard of apprising interested parties of actions affecting them and 
does so by providing notice of liquidation pursuant to the Customs 
regulations. The constitutional standard requires that notice be 
“reasonably calculated” to reach the parties. Since plaintiff knew 
the requirements of the law, it was plaintiff's duty to monitor the 
bulletin notices for references to its entries. The Customs regula- 
tions therefore satisfies the minimum constitutional requirement 
for notice. 
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OPINION AND ORDER 


CarMAN, Judge: Plaintiff Asta Designs, Inc. contests the denial of 
a protest under section 515 of the Tariff Act of 1930, as amended, 19 
U.S.C. § 1515 (1982). This Court has jurisdiction over this action 
pursuant to 28 U.S.C. § 1581(a) (1982). 


Facts 


The merchandise in this action consists of enamel-covered steel 
cookware exported from the Federal Republic of Germany. It en- 
tered the Port of New York from September 1980 through June 
1981. The items involved included casseroles, stockpots, saucepans, 
baking pans, tea kettles and skillets. Each piece consisted of a steel 
body, (and in some cases a matching lid), covered with one coat of 
enamel, followed by a second coat of enamel after which the piece 
was fired. A third layer of enamel was then applied to cover surface 
ornmentation. In order to protect the enamel edges of the pieces 
from chipping and erosion, a stainless steel rim was then attached 
to both the bodies and the lids. These rims were then coated with 
gold plating. 

The merchandise was classified under 653.75, Tariff Schedules of 
the United States (TSUS). Relevant parts read as follows: 

Articles not specially provided for of a type used for household, 
table, or kitchen use; toilet and sanitary wares; all the forego- 
ing and parts thereof, of metal: 


* * * * * * * 


Articles, wares, and parts, of base metal, coated or plated 
with precious metal: 
* * * * * * * 


Coated or plated with gold.... 18.5% ad val. (1980); 17.1% 
ad val. (1981) 


Item 653.75, TSUS (1980, 1981). 
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Plaintiff claims that the merchandise should have been classified 
under 654.02, TSUS. Relevant parts read as follows: 


Articles not specially provided for of a type used for household, 
table, or kitchen use; toilet and sanitary wares; all the forego- 
ing and parts thereof, of metal: 

Articles, wares, and parts, of base metal, not coated or plated 
with precious metal: 


Of iron or steel: 


Enameled or glazed with vitreous glasses .... 3.3% ad 
val. (1980); 3.2% ad val. (1981) 


Cooking and kitchen ware: 
Teakettles 


Item 654.02, TSUS (1980, 1981). 
Plaintiff seeks the following damages: 


1. Refunds of all payments of duties in excess of the duties provid- 
ed for under item 654.02, TSUS for all of the entries in question. 


2. Interest on all payments of duties in excess of the duties pro- 
vided for under item 654.02, TSUS. 


3. Plaintiff's costs and any further relief as this Court deems 
proper and just. 


CONTENTIONS OF PARTIES 


Plaintiff, Asta Designs, Inc., claims that the cookware is made of 
a base metal, (steel), which is covered first with enamel, then with a 
stainless steel rim, and finally gold plating. Plaintiff contends that 
base metal is not plated with gold since there are layers of enamel 
and a rim of stainless steel between the steel and the gold plating. 
It argues that only the rim is plated with gold and that this rim is 
made of stainless steel, which plaintiff contends is not a base metal 
under the tariff schedule. Plaintiff argues that since the stainless 
steel rim under the gold plating is not a base metal, the merchan- 
dise can not be classified as a base metal coated or plated with gold. 

Plaintiff also argues that the items are properly classifiable 
under item 654.02, TSUS by virtue of: 


1. the eo nomine designation of the merchandise as “cooking 
and kitchen ware,” “of iron or steel” base metal, ““enameled or 
glazed with vitreous glasses;” and 

2. the Doctrine of Relative Specificity; and 

_ 3. the gold rim being de minimus and not altering the func- 
tion of the merchandise; and 

_4. an established practice of the United States Customs Ser- 
vice (Customs) in previously classifying this merchandise. 


In the event that stainless steel is found to be a base metal, plain- 
tiff contends that Headnote 2(d) of Schedule 6 requires that if the 
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article is made up of two different base metals it must be classified 
according to the metal “which predominates by weight.” 

Defendant, United States contends that the stainless steel rim 
under the gold plating is a base metal and since that base metal is 
plated with gold, the classification is satisfied. The defendant fur- 
ther argues that: 

1. the merchandise satisfies item 653.75, TSUS because the 
gold-plated rim protects the enamel from chipping and corro- 
sion, and the gold is present in an amount that is not de mini- 
mus; and 

2. the merchandise cannot be classified under item 654.02, 
TSUS because that classification excludes articles coated or 
plated with precious metal; and 

3. the base metal, (steel), even though covered by enamel and 
a stainless steel rim, is properly classified under 653.75, TSUS 
as being plated with gold since the steel need not be directly 
plated with gold in order to satisfy item 653.75. 


Discussion 


Pursuant to 28 U.S.C. § 2639 (a) (1) (1982), the classification deter- 
mined by Customs is presumed to be correct and the burden of 
proof is on the party challenging its classification. As a matter of 
law, the customs official is presumed to have found every element 
required to satisfy the classification. Schott Optical Glass, Inc. v. 
United States, 82 Cust. Ct. 11, 15, C.D. 4783, 468 F. Supp. 1318, 1320 
(1979), aff'd, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 (1979). This 
Court must decide whether the government’s classification is cor- 
rect standing on its own as well as in comparison with the plain- 
tiffs alternative. Jarvis Clark Co. v. United States, 2 Fed. Cir. (T) 
70, 75, 733 F.2d 873, 878 (1984), reh’g denied, 2 Fed. Cir. (T) 97, 739 
F.2d 628 (1984). While plaintiff makes an interesting argument, the 
Court is not convinced that plaintiff has met its burden of proving 
that Customs is incorrect in its classification. 


The Base Metal Need Not Be Directly Plated with Gold 


Plaintiff concedes that the cookware is made out of a base metal, 
that is, steel. Plaintiff’s trial brief at 22. Plaintiff also concedes that 
the cookware is plated with gold although it argues that the gold is 
de minimus. Id. at 86-91. Tariff classification 653.75 requires only 
that the item be an article of base metal coated or plated with gold. 
It does not specify tha the gold be applied directly to the base metal. 


Indeed, the sole criterion used by our appellate court in deter- 
mining whether an article is classification under a tariff provi- 
sion requiring the article to be ‘plated with gold’ was whether 
the article, in fact, contained a gold plating and whether the 
gold plating was more than an ‘insignificant’ or ‘negligible’ por- 
tion of the article. 
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RSMC Inc. v. United States, 84 Cust. Ct. 96, 99, C.D. 4847 (1980) (ci- 
tations omitted). 

In RSMC, Customs classified as merchandise under 653.75, TSUS, 
goblets which were made out of an alloy that was then plated with 
nickel over the entire surface. Jd. at 98. The entire surface was then 
coated or plated with silver and then the inside of the bow! of the 
goblet was coated or plated with gold. Id. 

According to the definition of base metal as used in RSMC in 
Schedule 6 Headnote 2(b),! both the alloy and nickel are base met- 
als. Therefore in RSMC the goblet consisted of a base metal, plated 
with a base metal, plated with a precious metal, plated with a sec- 
ond precious metal. The Customs Court affirmed Customs’ classifi- 
cation stating, “there is no question that the imported goblets are 
coated or plated with gold within the common meaning of item 
653.75.” Id. at 99. 

The issue in RSMC was whether the goblets were coated or plated 
with gold or coated or plated with silver. Jd. at 97. There did not ap- 
pear to be any issue concerning the fact that the gold plating was 
directly on the silver plating instead of on the base metal. 


Rele of Relative Specificity 


The Customs Court applied the rule of relative specificity con- 
tained in General Interpretative Rule 10(c)? which states that when 
there is competition between two or more tariff provisions and both 
encompass the article in question, it is the provision whose require- 
ments are more difficult to fulfill which controls the classification. 
84 Cust. Ct. at 101. See Humphreys v. United States, 56 CCPA 67, 
69, 71, C.A.D. 956, 407 F.2d 417, 419, 420 (1969). 

While plaintiff contends that the cookware should be classified 
under item 654.02, the contention is not persuasive since item 
654.02 expressly excludes merchandise that has been coated or plat- 
ed with a precious metal. 

Moreover, should this Court employ the rule of relative specifici- 
ty, it is clear that the cookware, after having been coated or plated 
with precious metal, would satisfy a more difficult classification 
than cookware merely coated with enamel. 

The Court does not reach the question of whether or not stainless 
steel is a base metal since it is conceded by the parties that the 


Schedule 6 H states in, pert tenant rt: 
Sete the purposes of the tariff sate ales, unless the context requires otherwise— E 
(b) “base meta, fen ,¢luminum, a pony , arsenic, pantie beryllium, bismuth, oe, cadmi- 
um, calcium, a aan bium, het um, germanium, hafnium, indium, iron, lead, m; 
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General Eicdantert Rule 10(c) TSUS (1980, 1981). 





U.S. COURT OF INTERNATIONAL TRADE 37 


cookware itself is made of a base metal, that is, steel. This Court 
holds that Customs properly classified the cookware under item 
653.75 since there is no requirement that the base metal be directly 
coated or plated with gold. 84 Cust. Ct. at 99. 


Determining Whether Gold Plating Is De Minimus 


The question remains whether or not the gold plating is de mini- 
mus. As noted above in RSMC, there need not be much gold plating 
at all in order to escape the de minimus classification. 84 Cust. Ct. 
at 99. The Court of Customs Appeals has stated that: 


It is not necessary necessary that an article be wholly covered 
with gold or silver plating in order to bring it within the classi- 
fication of plated articles * * * nor can any hard and fast math- 
ematical line of distinction be drawn in the application of the 
provision. The classification includes all such metallic articles 
as have a substantial portion of their surface, that is to say, 
more than an insignificant or negligible portion, covered by a 
plating of gold or silver. 


Saji & Kariya Co. et al. v. United States, 9 Ct. Cust. App. 78, T.D. 
37945 (1919). 

The Court of Customs and Patent Appeals in Varsity Watch Com- 
pany v.United States, provided a thorough discussion of the de mini- 


mus rule and found that: 


From all the cases involving the application of the de 
minimusrule it appears to be the weight of authority that cer- 
tain amounts of an ingredient, although substantial, may be ig- 
nored for classification purposes, depending upon many differ- 
ent circumstances, including the purpose which Congress 
sought to bring about by the language used and whether or not 
the amount used has really changed or affected the nature of 
the article and, of course, its salability. 

In the instant case, it is admitted that the gold is contained 
in the plating of the article and was put there for the purpose 
of adding to its attractiveness in the way of color and no doubt 
it was added for the purpose of increasing its salability. Under 
such circumstances, the characteristics of the article were 
changed from those which it would possess if no gold whatever 
were used. We know of no case which supports the contention 
of appellant that under the de minimus rule the small quantity 
of gold here should be disregarded. 

If it happened that gold got into the article by accident, if it 
did not enhance its value and had no purpose in commerce, if it 
were an unintentional adulterant or the result of an unforeseen 
and undesired chemical reaction, of course the situation, de- 
pending upon all the facts, might be different. 


Varsity Watch Company v. United States, 34 CCPA 155, 162-63, 
C.A.D. 359 (1947). 
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This Court finds that in the instant case, the gold-plating is more 
than insignificant or negligible. The stainless steel rim provides 
protection for the enamel coating. In several items in plaintiff's 
cookware line, the steel rims were left uncoated because they blend- 
ed with the pattern of colors on the individual items. Plaintiffs 
president stated during trial that if the color and design of the cook- 
ware did not blend with the silver-colored rims, those rims were 
coated with gold or a gold colored substance. Trial Transcript at 
112-13 (hereinafter Tr.). The gold itself was an integral part of the 
overall desing of the item. All of the items under protest in this 
case had gold-plated rims as opposed to gold-colored or uncoated 
stainless steel. 

In the instant case, just as in Varsity Watch, the gold plating was 
added in order to enhance the beauty and salability of the merchan- 
dise. Plaintiffs president suggested as much himself when he ad- 
mitted during trial that the items were advertised as being gold- 
plated by some of the stores selling plaintiff's cookware. Tr. 127-29. 


PLAINTIFF’S REMAINING CONTENTIONS 


Plaintiffs three remaining contentions that the merchandise 
should be reclassified because of an eo nomine designation, Head- 
note 2(d) of Schedule 6 and the alleged established practice of Cus- 


toms in previously classifying this merchandise are without merit. 


Eo Nomine Designation 


An eo nomine designation is a description “by a specific name, 
usually one well known to commerce.” United States v. Paul M. W. 
Bruckmann, 65 CCPA 90, 94 n.8, 582 F.2d 622, 625 n.8 (1978). The 
entries “Of iron or steel” and “Enameled or glazed with vitreous 
glasses” are adjectival in form. Such “adjectival item denomina- 
tions are not eo nomine provisions” since they “do not name any- 
thing but only qualify something previously named.” 65 CCPA at 
94-95, 582 F.2d at 626 (emphasis in original). 

The entry “Cooking and kitchen ware: Teakettles” is a statistical 
provision. According to General Statistical Headnote 2(c) “statisti- 
cal annotations are subordinated to the provisions of the legal text 
and cannot change their scope.”* Since the statistical provision can- 
not change the scope of item 654.02, the language cannot be consid- 
ered an eo nomine provision. 

Further, item 654.02 specifically excludes articles plated with a 
precious metal. It therefore does not describe the merchandise in 
question since the Court has determined the cookware is coated or 
plated with gold. 


3The General Statistical Headnote states in pertinent part: 
2. Statistical Annotations. 


(c) The statistical tata are a to the provisions “ the legal text ol cannot ations their 
scope. 
General Statistical Headnote 2(c) TSUS (1980, 1981). 
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Headnote 2(d) 


Plaintiff seeks to apply Headnote 2(d) of Schedule 6 in the event 
that this Court determines that stainless steel is a base metal. Since 
this Court need not reach this question, there is no need for further 
discussion. 


Established Practice of Customs 


Plaintiff claims that there existed an established and uniform ad- 
ministrative practice of long standing of Customs classifying the 
cookware under item 654.02. Plaintiff contends that this pattern of 
classification under item 654.02 has existed for over five years, from 
1976 through 1981. Plaintiff's trial brief at 93. However, plaintiff of- 
fers no proof that the cookware imported during this period of time 
was in fact gold-plated. During trial, when asked if prior to 1981, 
both the articles with the stainless steel rim and the gold-plated rim 
had the same duty, one of plaintiff's witnesses stated, “I can’t say 
exactly, but I know that even with the gold-plated ones we had a 
duty which was around three percent.” Tr. 71. This response sug- 
gests a separate rate of duty for cookware with stainless steel rims 
as opposed to those with gold-plated rims. 

In order to establish a uniform administrative practice of long 
standing where there was no affirmative or negative finding of such 
practice, a plaintiff may show the actual uniform liquidations at va- 
rious ports over a period of time. Heraeus-Amersil, Inc. v. United 
States, 9 CIT 412, 617 F. Supp. 89 (1985), aff'd, 4 Fed. Cir. (T) 95, 
795 F.2d 1575 (1986), Cert. denied, 479 U.S. 1064 (1987). 

The Court in Heraeus-Amersil found that classification under two 
items of the TSUS of over 300 liquidations at two ports over a ten- 
year period qualified as a uniform and established practice upon 
which the plaintiff could rely. 9 CIT at 416, 617 F. Supp at 93. 

Plaintiff has not provided sufficient information regarding its 
past liquidations for the Court to determine the existence of an es- 
tablished and long-standing administrative practice. 


CoNCLUSION 


Plaintiff has failed to meet the burden of overcoming the pre- 
sumption of correctness attaching to every element necessary to sat- 
isfy the classification of the cookware in questions under 653.75, 
TSUS. This Court therefore affirms the Customs classification 
653.75 TSUS. The complaint is dismissed. 
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(Slip Op. 89-9) 


ForRMER EMPLOYEES OF Bass ENTERPRISES PRODUCTION Co., PLAINTIFFS DV. 
Unrirep STATES, DEFENDANT 


Court No. 87-04-00584 
Before DiCar.o, Judge. 


In reviewing a denial of trade adjustment assistance benefits, the Court finds that 
(1) the statement on behalf of counsel for defendant that it is “unlikely” that plain- 
tiffs “could satisfy” the first criterion for assistance does not amount to a finding by 
the United States Department of Labor (Labor) that plaintiffs do not satisfy the re- 
quirement that a significant number of workers have been or are threatened with 
separation; (2) although Labor determined that sales or production of oil increased, 
the statute requires examination of the sales or production of the firm or subdivision 
rather than only one of two important and related products of the firm where the 
workers produce both articles; and (3) that Labor did not apply the statutory 
changes, which entered into effect before Labor held its hearing and made its deter- 
mination, and which required Labor to consider any firm that produces oil or natu- 
ral gas to be producing articles directly competitive with imports of both oil and nat- 
ural gas. The Court also remands for inquiry into charges that Labor’s investigation 
was biased. 


[Vacated and remanded for redetermination of eligibility for trade adjustment as- 
sistance and inquiry into charges that Labor’s investigation was biased.] 


(Decided January 24, 1989) 


Charles E. Williams, pro se, for plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, United States Department of Justice (Eliza- 
beth C. Seastrum); United States Department of Labor (Gary E. Bernstecker), for 
defendant. 


MEMORANDUM OPINION AND ORDER 


DiCar1o, Judge: This action is before the Court to review remand 
results ordered in Former Employees of Bass Enter. Prod. Co. v. 
United States, 12 CIT ——, 688 F. Supp. 625 (1988), motion to stay 
remand denied, 12 CIT ——, 688 F. Supp. 1550 (1988), rehearing on 
motion to stay remand denied, 12 CIT ——, 691 F. Supp. 373 (1988). 
The Court finds that (1) the statement on behalf of counsel for de- 
fendant that it is “unlikely” that plaintiffs “could satisfy” the first 
criterion for assistance does not amount to a finding by the United 
States Department of Labor (Labor) that plaintiffs do not satisfy the 
requirement that a significant number of workers have been or are 
threatened with separation; (2) although Labor determined that 
sales or production of oil increased, the statute requires Labor to ex- 
amine sales or production of the firm or subdivision rather than on- 
ly one of two related products which are each important to the firm 
where the petitioning workers produce both articles; and (3) that 
Labor did not apply the statutory changes to the third criterion 
which entered into effect before Labor held its hearing and made its 
determination. The Court vacates and remands for redetermination 
of eligibility for trade adjustment assistance benefits. The Court al- 
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so remands for inquiry into charges that Labor’s investigation was 
biased against granting adjustment assistance. 


BACKGROUND 


In Bass I, the Court found that Labor (a) denied plaintiffs due 
process in not giving actual notice of the 10-day period in which to 
request a hearing, and (b) did not support its denial of benefits with 
a reasoned analysis. Former Employees of Bass Enter. Prod. Co. v. 
United States, 12 CIT ——, 688 F. Supp. 625 (1988) (Bass J). The 
Court accordingly vacated the denial of trade adjustment assistance 
benefits and remanded for a new investigation. Jd. at ——, 688 F. 
Supp. at 632. Following plaintiffs’ request for a hearing on remand, 
Labor scheduled a hearing in Dallas, Texas. Supp. R. 10; Bass En- 
terprises Production Co., Fort Worth, TX; Public Hearing, 53 Fed. 
Reg. 37,655, 29,790 (Aug. 8, 1988). 

Before the hearing was held, the Omnibus Trade and Competi- 
tiveness Act of 1988 made changes in the law relating to the eligi- 
bility of oil and gas workers to apply for adjustment assistance. At 
the hearing held on August 29, 1988, plaintiffs presented testimony 
and evidence to supplement the administrative record, and argued 
that Labor should apply the new trade law provisions which came 
into effect for oil and gas workers. In its remand determination on 
September 19, 1988, Labor reaffirmed its original denial of adjust- 
ment assistance benefits. Bass Enterprises Production Co., Fort 
Worth, TX; Negative Determination on Remand, 53 Fed. Reg. 
37,655, 37,656 (Sept. 27, 1988). 


STANDARD OF REVIEW 


The standard of review which the Court must apply to a denial of 
a petition for adjustment assistance is whether the Secretary of La- 
bor’s decision is supported by substantial evidence on the record as 
a whole and is in accordance with law. 19 U.S.C. § 2395(b) (1982). 
Labor’s findings of fact are conclusive if supported by substantial 
evidence. 19 U.S.C. § 2395(b) (1982). Rulings made on the basis of 
those findings must be in accordance with the statute and not be ar- 
bitrary or capricious, and for this purpose the law requires a show- 
ing of reasoned analysis. International Union, United Auto., Aero- 
space and Agricultural Implement Workers of Am. v. Marshall, 584 
F.2d 390, 396 n.26 (D.C. Cir. 1978); Chapman v. Donovan, 9 CIT 545, 
547 (1985). 


DISCUSSION 


I. Denial of Eligibility for Adjustment Assistance 

19 U.S.C. § 2272 (1982 & Supp. IV 1986) directs the Secretary of 
Labor to certify a group of workers as eligible to apply for adjust- 
ment assistance if the Secretary determines: 
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(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 
total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


The Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, §§ 1421-30, 102 Stat. 1107, 1242-44 (1988), renumbered the 
preceding section as 19 U.S.C. § 2272(a) and added the following pro- 
vision relating to the eligibility of oil.and gas workers to apply for 
adjustment assistance benefits: 

(b) For purposes of paragraph (a\(3)— 


(1) the term “contributed importantly” means a cause which 
is important, but not necessarily more important than any oth- 
er cause. 

(2A) Any firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas shall be 
considered to be a firm producing oil or natural gas. 

(B) Any firm, or appropriate subdivision of a firm, that en- 


gages in exploration or drilling for oil or natural gas, or other- 
wise produces oil or natural gas, shall be considered to be pro- 
ducing articles competitive with imports of oil and with imports 
of natural gas. 


19 U.S.C. § 2272 (1982 & Supp. IV 1986), as amended by the Omni- 
bus Trade and Competitiveness Act of 1988, Pub. L. No. 100-148, 
§ 1421(aX(1), 102 Stat. 1107, 1242-44 (1988). This provision is retroac- 
tive to workers separated after September 30, 1985. Omnibus Trade 
and Competitiveness Act of 1988, Pub. L. No. 100-418, § 1421(a)(2), 
102 Stat. 1107, 1243 (1988). See also Trade Adjustment Assistance; 
Oil and Gas Exploration Workers; Petitions, 53 Fed. Reg. 35,390 
(Sept. 13, 1988). 

The changes under the 1988 Omnibus Trade Act have not altered 
the rule under the former provision that failure to-satisfy any one 
of the three criteria for certification of workers for assistance will 
result in denial of adjustment assistance. See Former Employees of 
Asarco’s Amarillo Copper Refinery v. United States, 11 CIT ——, 
675 F. Supp. 647, 651 (1987); Abbott v. Donovan, 8 CIT 237, 239, 596 
F. Supp. 472, 474 (1984). Accordingly, if the Court sustains Labor’s 
determination regarding the failure to satisfy any one of the three 
requirements for certification, the Court will sustain the negative 
determination as a whole. 


19 U.S.C. § 2272(aX(1) 
Labor states that “new findings on reconsideration show that 
Bass Enterprises replaced geologists and geophysicists with contract 
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employees—geological consultants—performing these services.” 53 
Fed. Reg. at 37,655. 

Defendant’s brief states that “it is unlikely that plaintiffs could 
satisfy the first criterion of the adjustment assistance require- 
ments.” Defendant’s Reply to Plaintiffs’ Response to Labor’s Nega- 
tive Determination Upon Remand, at 16 (emphasis added). Labor 
made no express determination on remand whether the finding that 
Bass had “replaced geologists and geophysicists with contract em- 
ployees” meant that plaintiffs had failed to satisfy the requirement 
“that a significant number or proportion of workers in such work- 
ers’ firm or an appropriate subdivision have become totally or par- 
tially separated, or are threatened to become totally or partially 
separated.” 19 U.S.C. § 2272(a\(1). 

In Bass I the Court found that Labor’s determination under this 
first criterion was not supported by a reasoned analysis. 12 CIT at 
——, 688 F. Supp. at 630. Labor had failed to address claims that 
because imports will not affect accountants, administrators, engi- 
neers, secretaries, janitors, health club employees, security person- 
nel, and other workers, Labor should look only to Bass workers who 
were involved in producing crude oil and natural gas. Id. at ——, 
688 F. Supp. at 629. 

In the absence of a specific finding by the Secretary of Labor that 
the Bass Employees did not satisfy 19 U.S.C. § 2272(a\(1), and a rea- 
soned analysis to support that determination if it was in fact made, 
the Court is unable to affirm the denial of adjustment assistance 
benefits based only on counsel for defendant’s assertion that it is 
“unlikely” that plaintiffs “could satisfy” 19 U.S.C. § 2272(a\(1). The 
statute provides that the Secretary of Labor must make each of the 
three determinations, not attorneys representing the Department of 
Labor. 19 U.S.C. § 2272(a) (1982 & Supp. IV 1986), as amended by 
the Omnibus Trade and Competitiveness Act of 1988, Pub. L. No. 
100-418, § 1421(aX(1), 102 Stat. 1107, 1242-43 (1988). 

Defendant’s brief states that “regardless of the merit of plaintiffs’ 
contentions concerning separation of workers,” Labor’s denial 
should still stand for plaintiffs’ failure to satisfy the remaining cri- 
teria. Defendant’s Reply to Plaintiffs’ Response to Labor’s Negative 
Determination Upon Remand, at 17. The Court accordingly turns to 
Labor’s analysis of the other criteria for adjustment assistance. 


19 U.S.C. § 2272(a\X(2) 
In its remand determination, Labor stated that 


Bass was primarily a crude oil producer with natural gas ac- 
counting for an important portion of the total production. In- 
vestigation findings for Bass showed increased sales and pro- 
duction of crude oil for 1985 and 1986. Accordingly, there is no 
need for a customer survey of Bass’ crude oil customers since 
the workers could not meet all three group eligibility criteria. 
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53 Fed. Reg. at 37,655. Labor also found that the petitioning work- 
ers “were not separately identifiable by product.” Id. 

Before denying benefits, Labor must determine “that sales or pro- 
duction, or both, of such firm or subdivision have decreased abso- 
lutely.” 19 U.S.C. § 2272(aX(2) (emphasis added). Labor did not deter- 
mine that sales or production of the “firm or subdivision” had in- 
creased, but rather determined that sales or production of only one 
of two important products had increased in terms of quantity. 

Labor based this determination on the same record as the origi- 
nal denial of benefits. This record shows that in terms of quantity, 
the production of oil increased in 1985 compared with 1984 and in 
1986 compared with 1985, while the production of natural gas de- 
creased in 1985 compared with 1984 and in 1986 compared with 
1985. Bass I, 12 CIT at ——, 688 F. Supp. at 631. 

Plaintiffs argue that crude oil cannot be produced without the 
production of natural gas, from the same wells, at the same time. 
Based on this fact, plaintiffs argue that Labor 


must consider both crude oil and natural gas sales and produc- 
tion together (combined) for its determination whether [19 
U.S.C. § 2272(a\(2)] is met by [Bass]. Data was also presented to 
Labor that when sales and production of crude oil and natural 
gas are combined (summed) using the only common units avail- 
able, that of value, then sales and production are seen to have 
decreased absolutely from 1984 to 1985, and from 1985 to 1986. 
Furthermore, data was also presented that production and 
sales of crude oil increased in quantity in 1985 compared with 
1984, and in 1986 compared with 1985 while production and 
sales of natural gas decreased absolutely in quantity in 1985 
compared with 1984, and in 1986 compared with 1985. Since, 
when measured in quantity, sales of one of the products Bass 
produces increased while sales of the other product decreased 
during the same period, and these products are produced to- 
gether the Department of Labor, must, at the very least use 
production and sales in terms of value for both products. When 
production and sales are measured in terms of value, it is clear- 
ly observed that for both crude oil and natural gas, production 
—— declined absolutely from 1984 to 1985, and from 1985 
to ; 


Plaintiffs’ Brief After Remand, at 12-13. 

Since crude oil is measured in terms of barrels and natural gas is 
measured in terms of thousand cubic feet, plaintiffs argue that cu- 
mulation cannot be done on a quantity basis and Labor should have 
examined Bass’ production of natural gas and crude oil together on 
a value basis. Labor rejected this contention because quantity data 
“is a more reliable indicator than value to measure decreases or in- 
creases in production or sales.” 53 Fed. Reg. at 37,655. In support of 
its position that it may use quantity rather than value to analyze 
whether production has decreased, Labor cites Former Employees of 
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Asarco’s Amarillo Copper Refinery v. United States, 11 CIT ——, 
675 F. Supp. 647 (1987). Labor argues that 


[i]f Congress had been dissatisfied with this Court’s ruling in 
Asarco, it could have modified the trade adjustment assistance 
provisions in the Omnibus Trade Act of 1988. Congress did 
modify other provisions of the adjustment assistance law in the 
1988 Act * * *. The fact that it chose not to change or clarify 
the statute on the question of whether quantity or value should 
be used indicates that Congress was satisfied with Labor’s and 
the Court’s interpretations of the law to date. 


Defendant’s Reply to Plaintiffs’ Response to Labor’s Negative Deter- 
mination Upon Remand, at 8. 

In Asarco, this court affirmed Labor’s interpretation that sales 
have not “decreased absolutely” when there is an increase in the 
number of articles sold by the firm or subdivision. Jd. at ——, 675 F. 
Supp. at 650. Contrary to defendant’s assertion that the court inter- 
preted the statute to accord with Labor’s interpretation, Asarco 
found only that Labor’s interpretation was “sufficiently reasonable” 
to preclude the Court from substituting its interpretation for that of 
the Secretary. Asarco involved the sales of only a single product, re- 
fined copper cathodes, which decreased in terms of value but in- 
creased in terms of quantity. 

If the sales or production of natural gas had also increased in 
terms of quantity along with oil, the Court would follow Asarco and 
affirm Labor’s denial of adjustment assistance. Asarco did not ad- 
dress, however, the situation of two related products where the 
quantity of sales or production increases for one product while de- 
creasing for another product that is important to the firm. It is not 
enough that Congress could have changed the law to anticipate a 
situation not present in Asarco. 

Labor must determine that sales or production or both, “of such 
firm or subdivision” have decreased absolutely. 19 U.S.C. 
§ 2272(aX(2). The statute does not permit Labor to deny benefits up- 
on determining that the quantity of sales or production of only one 
of two important and related products has decreased absolutely 
where the petitioning workers are producing both products. In this 
context, related products refer to those products which employ the 
same production processes and are produced from the same source. 
Labor identified “natural gas [as] accounting for an important por- 
tion of total production” of Bass. 53 Fed. Reg. at 37,655. Labor also 
found that the workers “were not separately identifiable by prod- 
uct.” Id. Before denying benefits under 19 U.S.C. § 2272(a\(2), Labor 
may employ a common denominator (e.g., value), for the products 
which are important to the firm or subdivision; determine that pro- 
duction or sales have either increased or decreased in terms of 
quantity for each of the important related products; or employ some 
other reasonable methodology which the Court can then review. 
The Court finds it an unreasonable interpretation of the statute to 
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deny benefits where the quantity of only one of two related prod- 
ucts increased where each product accounts for an important por- 
tion of total production and the petitioning workers produce both 
products. 


19 U.S.C. § 2272(aX(3) 


Labor surveyed Bass’ natural gas customers in the remand inves- 
tigation, but found that the customers with declining natural gas 
purchases from Bass “in 1985 of [sic] 1986 did not import natural 
gas.” 53 Fed. Reg. at 37,655. 

Although Labor asked whether these customers purchased im- 
ported natural gas, Labor apparently did not ask whether those cus- 
tomers purchased imported oil. Defendant argues, without support, 
that “[cJrude oil and natural gas are not like or directly competitive 
articles.” Defendant’s Reply to Plaintiffs’ Response to Labor’s Nega- 
tive Determination Upon Remand, at 8. Nevertheless, the new trade 
law directs Labor tc consider firms that produce oil or natural gas 
to be producing articles directly competitive with imports of oil and 
with imports of natural gas. Omnibus Trade and Competitiveness 
Act of 1988, Pub. L. No. 100-418, § 1421(a\(1A), 102 Stat. 1107, 
1243 (1988). 

Plaintiffs had argued in favor of the new provision for oil and gas 
workers before Labor made its determination, Supp. R. 38-42, but 


Labor did not apply the new trade law’s amendments for oil and gas 
workers. Defendant states that 


the 1988 amendment does not apply to this case, since Bass is 
not a ama service company. Rather, Bass both explores for 
and produces the articles under investigation. 


Defendant’s Reply to Plaintiffs’ Response to Labor’s Negative Deter- 
mination Upon Remand, at 15. The amended statute applies, how- 
ever, to “[aJny firm, or appropriate subdivision of a firm, that en- 
gages in exploration or drilling for oil or natural gas, or otherwise 
produces oil or natural gas.” Omnibus Trade and Competitiveness 
Act of 1988, Pub. L. No. 100-418, § 1421(a\(1)(A), 102 Stat. 1107, 
1243 (1988) (emphasis added). 

Labor did not hold its hearing until August 29, 1988, did not 
reach its determination until September 19, 1988, and did not pub- 
lish the results of its determination in the Federal Register until 
September 27, 1988. Each of these events occurred after section 
1421(a\(1) of the new trade law had come into effect. Omnibus Trade 
and Competitiveness Act of 1988, Pub. L. No. 100-418, § 1430, 102 
Stat. 1107, 1256 (1988). Cf. Citrosuco Paulista, S.A. v. United States, 
12 CIT——,, Slip Op. 88-176, at 33 (Dec. 30, 1988\(change in import 
relief statute applied only those investigations initiated after Au- 
gust 23, 1988). 

The Court vacates and remands for redetermination of eligibility 
under the new law. 
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II. Unanswered Claim of Bias 

Plaintiffs had charged that an economist in Labor’s Office of 
Trade Adjustment Assistance of the Employment and Training Ad- 
ministration who conducted the remand investigation, and in turn 
the entire Department of Labor, were biased against granting ad- 
justment assistance and maintained an adversarial attitude against 
plaintiffs rather than an attitude conducive to proper administra- 
tion of a law that is intended to give financial and educational sup- 
port to workers severely hurt by increases in imports. Supp. R. 
42-43; Plaintiffs’ Brief After Remand, at 44-46. 

Labor did not address plaintiffs’ objections in its remand determi- 
nation. In its reply brief, defendant states only that: ‘Plaintiffs’ 
claim is unsupported by evidence in the administrative record and 
must be rejected.” Defendant’s Reply to Plaintiffs’ Response to La- 
bor’s Negative Determination Upon Remand, at 18 n.11. 

Defendant’s statement ignores that the plaintiffs claim is includ- 
ed in the confidential record. Supp. R. 42-43. If personal bias or 
prejudice is apparent in the conduct of an administrative proceed- 
ing, they may well be grounds for reversal of the administrative de- 
termination if an objection is timely made. Jonal Corp. v. District of 
Columbia, 175 D.C. App. 57, 533 F.2d 1192, 1197 (D.C. Cir.), cert. de- 
nied, 429 U.S. 825 (1976). The finder of fact must be impartial in or- 
der to assure a fair trial in an administrative proceeding. See 
Withrow v. Larkin, 421 U.S. 35, 46-47 (1975); Helena Laboratories 
Corp. v. National Labor Relations Bd., 557 F.2d 1183, 1188 (5th Cir. 
1977); R.J. Pierce, Jr., S.A. Shapiro, & P.R. Verkuil, Administrative 
Law and Process § 9.2, at 484 (1985). Adverse rulings in the proceed- 
ings are, however, insufficient by themselves to show bias. Orange v. 
Island Creek Coal Co., 786 F.2d 724, 728 (6th Cir. 1986). 

The Court makes no ruling as to whether bias or prejudice is ap- 
parent from the administrative record. The Court finds, however, 
that where Labor is timely charged with bias or prejudice in this in- 
vestigation, it should make an inquiry into the validity of the 
charges and respond. See Former Employees of Tyco Toys, Inc. v. 
United States, 12 CIT——, Slip Op. 88-114, at 4 (Aug. 26, 1988) (de- 
nial of adjustment assistance remanded after finding that the per- 
son supplying information was biased against providing trade ad- 
justment funds to the claimants). Because of the ex parte nature of 
the process to certify petitions for trade adjustment assistance, the 
Secretary of Labor “is obliged to conduct his investigation with the 
utmost regard for the interests of the petitioning workers.” Local 
167, Int’! Molders and Allied Workers’ Union v. Marshall, 643 F.2d 
26, 31 (1st Cir. 1981); Stidham v. United States Dep’t of Labor, 11 
CIT——,, 669 F. Supp. 432, 435 (1987); Abbot v. Donovan, 7 CIT 323, 
327-28, 588 F. Supp. 1438, 1442 (1984). The Court remands for in- 
quiry into plaintiffs’ charges that the investigation was biased. 
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III. Public Record 


Plaintiffs were granted access to the confidential record under 
this court’s decision in United Elec., Radio & Mach. Workers of Am. 
v. United States, 11 CIT——, 669 F. Supp. 467, 472 (1987). Plaintiffs 
claim that several public documents were not included in the public 
version of the record. Defendant states that this is “harmless error” 
because plaintiffs have access to all the confidential material. De- 
fendant’s Reply to Plaintiffs’ Response to Labor’s Negative Determi- 
nation Upon Remand, at 18 n.11. Since this action is remanded, La- 
bor is directed to include any missing public documents in the pub- 
lic record for the remand determination now ordered. 


CONCLUSION 


The Court remands for redetermination of eligibility under 19 
U.S.C. § 2272 (1982 & Supp. [V 1986), as amended by the Omnibus 
Trade and Competitiveness Act of 1988, Pub. L. No. 100-418, 
§ 1421(a), 102 Stat. 1107, 1242-44 (1988). Defendant shall submit its 
redetermination within 30 days. Plaintiffs are granted 15 days in 
which to file any response. Defendant is granted 10 days in which to 
respond to plaintiffs’ comments. 


(Slip Op. 89-10) 


Untrep STATES, PLAINTIFF v. DAEWOO INTERNATIONAL (AMERICA) CoRP. AND 
Daewoo Corp., DEFENDANTS 


Court No. 87-03-00528 


[Pursuant to Court’s order of January 27, 1989 the Court’s order of December 12, 
1988 is being published as Slip Op. 89-10] 


ORDER 


TsoucaLas, Judge: Plaintiff has moved this Court, pursuant to 
Rule 59 of the Rules of this Court, for partial rehearing concerning 
the decision of this Court in United States v. Daewoo International 
(America) Corporation and Daewoo Corporation, Slip Op. 88-130 
(Sept. 29, 1988) (hereinafter Daewoo), and vacatur of the judgment 
entered therein. Rehearing was granted and oral argument was had 
on November 17, ,1988. 

Daewoo, familiarity with which is presumed, sets forth the 
Court’s findings of fact and conclusions of law including that por- 
tion of the findings and conclusions dealing with defendants’ fifth 
affirmative defense which alleges that the Customs Service did not 
provide defendants with an opportunity for fair and impartial miti- 
gation during the administrative proceedings. 

In this motion plaintiff asks the Court to strike the fifth affirma- 
tive defense as inadequate as a matter of law. Plaintiff also requests 
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the Court to vacate the judgment entered herein on two grounds: (1) 
the judgment holds both defendants jointly and severally liable for 
domestic value of the merchandise covered by the nine entries, as 
opposed to holding each defendant liable for the full domestic value 
of the merchandise; the complaint seeks the entry of judgment 
against each defendant and alleges that each defendant committed 
separate violations of 19 U.S.C. § 1592; (2) that the judgment is pre- 
mature since no evidentiary support for the domestic value of the 
nine entries was submitted. 

In Daewoo, this Court found that defendants were not denied fair 
and impartial mitigation proceedings as a result of alleged improp- 
er influence but stated that it 

does not find it necessary to strike this defense or the DeAnge- 
lus affidavit. While defendants presume that an alleged impar- 
tial mitigation process should result in dismissing the § 1592 ac- 
tion to collect the assessed penalties, the Court does not concur. 
In the Court’s view, these issues go to the amount of mitigation 
of any such penalty. The allegations addressing the impartiali- 
ty of the mitigation process do not attack the underlying viola- 
tion. Since the amount of any penalty to be assessed shall be 
determined by the Court, whether at trial or otherwise, the con- 
cerns relating to the mitigation procedure may be voiced at 
that time. However, to reiterate, this defense does not preclude 
granting partial judgment on the pleadings for plaintiff. 
Daewoo, Slip Op. 88-130 at 25. 

The alleged denial of impartial mitigation was not a bar to grant- 
ing partial judgment on the pleadings for plaintiff. The Court in its 
opinion stated that it was not necessary to strike this defense be- 
cause facts as to mitigation could be shown at the time of the penal- 
ty phase of this action. 

In light of the above, the Court was in error in not striking the 
fifth affirmative defense since it would not bar plaintiff from recov- 
ery as explained in Daewoo. 

The Court agrees to the vacatur of the judgment, as both parties 
have asked for its revocation since the amount of penalties to be 
awarded against defendants in favor of the United States has not 
been briefed by either party. 

Plaintiff's motion is granted and defendants’ fifth affirmative de- 
fense pertaining to previous mitigation procedures is hereby strick- 
en and the judgment heretofore entered in Daewoo is hereby vacat- 
ed. Judgment wi!l be entered after the penalty is determined by the 
Court. 
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(Slip Op. 89-11) 


THE NATIONAL BONDED WAREHOUSE, ASSOCIATION, INC., ET AL., PLAINTIFFS U. 
UNITED STATES, ET AL., DEFENDANTS 


Court No. 87-02-00270 
[On rehearing motion to dismiss denied.]} 
(Decided January 27, 1989) 


Sandler & Travis (Thomas G. Travis and Ronald W. Gerdes, Edward M. Jaffee and 
Joanne Sargent, of counsel) for plaintiffs. 

John R. Bolton, Assistant Attorney General, Joseph I. Liebman,Attorney in 
Charge, International Trade Field Office, Civil Division, United States Department 
of Justice, (Al J. Daniel, Jr.), for defendants. 


OPINION 


Restanl, Judge: Plaintiffs have filed a motion for rehearing pursu- 
ant to rule 59(e) of the Rules of the Court of International Trade, 
asking this court to reconsider its December 23, 1987 decision grant- 
ing defendant’s motion to dismiss for lack of jurisdiction under 28 
U.S.C. § 1581 (1982 & Supp. IV 1986). This court granted plaintiff's 
motion and following rehearing reverses its earlier decision for rea- 
sons discussed herein. 


Discussion 


In its opinion of December 23, 1987, this court originally held 
that the term “all charges or exactions,” as set forth in 19 U.S.C. 
§ 1514(a\(3) (1982 and Supp. IV 1986),' encompassed assessments of 
annual bonded warehouse fees, thus, challenge to the fees could on- 
ly be heard in this court pursuant to 28 U.S.C. § 1581(a) (review of 
protest denial). National Bonded Warehouse Ass’n v. United States, 
11 CIT——,, 676 F. Supp. 1229, 1232 (1987) (National Bonded I). The 
court finds on rehearing that it improperly decided that jurisdiction 
does not exist here under 28 U.S.C. § 1581(i), in light of the facts of 
the case, the overall purpose and nature of annual bonded ware- 
house fees, and the recent decision by the Court of Appeals for the 
Federal Circuit in United States v. Utex Int’l, Inc., No. 87-1414 
(Sept. 8, 1988). 

In National Bonded [, this court decided that annual warehouse 
fees came within the purview of 19 U.S.C. § 1514 and its protest re- 
quirement because such fees were connected with the supervision 
by Customs’ officials of receipt of merchandise into, and withdrawal 
of imported merchandise from, bonded warehouses. Although the 
fees are not paid directly by the importer they clearly “bear * * * 
relation to the importation of merchandise.” 676 F. Supp. at 1231 


119 U.S.C, §, 1514(aX3) 80 fies in relevant part: 
lecisions 0} + e ) SppTOpE EES customs officer, oe the = of all orders and findings enter- 
ing intg the sam 


(3) all hia or exactions ‘of whatever 7 within the jurisdiction of the Secretary of the 
Treasury; 


* 
shall be final and conclusive upon s al onsen (includi "the United States and an: ea dgaial thereof unless 
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& protest | is filed in accordance with t! ig pect oe or unless a civil action con! rotest, in 
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(quoting Puget Sound Freight Lines v. United States, 36 CCPA 70, 
78, 173 F.2d 578, 584 (1949). The court finds upon rehearing that 
the tangential connection to the importation process which exists 
here is insufficient to bring the claim at hand within the strict re- 
quirements of 19 U.S.C. § 1514. 

Bonded warehouse fees are not assessed on a per entry basis. 
Rather, the fees.are based on a calculation of the actual cost to the 
government of providing spot check inspection and supervision ser- 
vices to the bonded warehouse itself. Apparently, the supervision is 
of both procedures related to import and export activities as well as 
physical warehouse conditions and security. Furthermore, under 
the current structure, the warehouse could be assessed annual fees 
even if it had no entries for a given period.? The fees have no direct 
connection to the importation of any specific merchandise. As this 
court acknowledged in its previous opinion, both Puget Sound 
Freight Lines and Atlantic Transport Co. v. United States, 5 Ct. 
Cust. App. 373 (1914), though distinguishable from the case at hand, 
indicated that fees, exactions, or charges which bear no relation to 
the importation of merchandise and the rate of duty resulting from 
such classification, do not fall within the meaning of “charges or ex- 
actions of whatever character” as used in 19 U.S.C. § 1514(a\3). 
Furthermore, no case has been uncovered in which fees, charges or 
exactions unconnected with the entry of specific merchandise were 
found to be within § 1514(a\(3). 

While the government argues that its interpretation of the less 
than clear statute is entitled to great weight, the court finds that 
the government’s assertion, that the protest requirement of 19 
U.S.C. § 1514 is applicable to the assessment of annual warehouse 
fees, is merely a post-litigation rationalization. Looking beyond the 
government litigious assertions, the court finds that the govern- 
ment’s actual application of the statute reveals the interpretation 
to be given affect. 

Section 1514(a) states that “decisions” are final and conclusive 
upon all persons, including the United States, unless a protest is 
filed timely. Protests must be filed within 90 days of either liquida- 
tion or the date of the decision being protested.’ 

Responding to written complaints from the bonded warehouse 
proprietors. regarding the increase in annual fees, the defendant 
wrote: 


The Commissioner of Customs agrees that bonded ware- 
houses with only a few small accounts should pay a smaller an- 
nual fee than larger warehouses. Therefore, he has ordered a 
study to be conducted during 1985 as to what should be the 
amount of such a reduced fee. If a reduced fee is approved and 
implemented, the difference between the $1400 fee already paid 


~ 2A Customs Set Customs Service lette: 


me ter found at 2 Exhibit. M at 225 indicated the fee is payable even if no merchan- 
7) is a during the relevant 

in circumetances, not tua here, sureties may protest within 90 days of demand. 19 U.S.C. § 1514(c) 
ast on upp. VI 1 
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for 1985 and the reduced fee would be refunded. See defen- 
dant’s exhibit 7 at 159. 


Clearly, if the fees were subject to protest upon original assessment 
they would have been deemed final as to both the government and 
the plaintiffs if not challenged within 90 days'of the date of assess- 
ment and the government would not have been able to change the 
fee structure after issuance of bills, as it clearly envisioned doing 
during 1985.4 On April 25, 1985,5 more than four months after the 
original 1985 fees were assessed, the government decided to change 
the fee structure from a flat fee to the tiered structure presently at 
issue. At this same time the government indicated that further bill- 
ing and refunds would be issued for the 1985 period.® At that point 
there was no final decision which was protestable. 

Further proof that the government did not consider the assess- 
ment of annual fees a protestable event is established by the testi- 
mony of the government witness at rehearing. The witness testified 
that the government neither considered nor treated the complaint 
letters it received as formal protests. Instead, according to this wit- 
ness, the complaints were treated as applications for administrative 
refunds. See Transcript of June 21, 1988 at 48. The government also 
did not inform the parties of their elective right to protest payment 
of the annual fees. Papers were introduced at rehearing which con- 
sistently state that district directors had ‘no evidence that ware- 
house proprietors knew or had reason to know of their right to pro- 
test the annual fees under section 514 of the Tariff Act.” See defen- 
dant’s exhibit 6. Lastly, the protest forms themselves do not cover 
annual warehouse fees. The forms specify that entry specific infor- 
mation must be provided at the time protest is filed. Details such as 
the entry number, check digit, date of entry, and date of liquidation 
are required to be provided by the protestant. Clearly none of these 
details are applicable to the protest of annual warehouse fees. 

Further reason exists for this court to reverse its earlier decision 
regarding jurisdiction. The opinion of the Court of Appeals for the 
Federal Circuit in United States v. Utex Int’l., Inc., supra, provides a 
clearer explanation than existed previously of the meaning of 
“charges or exactions” as used in both 19 U.S.C. § 1514 and 28 
U.S.C. § 2637(a) (1982). 

In Utex the Federal Circuit addressed the issue of whether a de- 
mand for damages for failure to export was a “charge or exaction of 
whatever character,” as defined in § 1514(a)(3), and thus subject to 

srg etait a San as ion at $1,400.00. Hi d th 1 rt of 1985 Custo: 
will fnvestighte the bs charged for 3 of & tered annual warehouse fee bodice page Bed volume of ‘the = 
divi warehouse. The tiering system-is ex! to result in a fee lower 


warehouses and a higher fee for very large warehouses. The tiered fees will be announced in another Fed 
eral Register notice. Refunds and billings will be issued by Customs during 1985. (Emphasis added) 
5See Plaintiff's Exhibit F at 141. In a memorandum from the Comptroller to the Assistant Commissioners of 
Commercial Operations and Inspection & Control the Comptroller stated: 
As a result of a meeting with the Commissioner on April 25. 1985, a final decision was made concerning 
the tiered fee structure for Customs bonded warehouses. The structure * * will consist of three tiers 
and will necessitate refunds or rebillings for all warehouses this fiscal y 
6Although refunds were never effectuated fer 1985, failure to do so was not eons to be related to any decision 
that the fees were subject to protest provisions. 
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the protest requirement. The court held that it was not, finding sup- 
port for its decision in the fact that “liquidated duties, charges, or 
exactions,” but not “liquidated damages,” are listed in 28 U.S.C. 
§ 2637(a) as requiring payment as a prerequisite to suit based on de- 
nial of a protest. The court characterized the issue of liquidated 
damages as being unrelated to the administrative review process 
concerning liquidation and hence outside the statutory framework 
of § 1514(a). The court found that the substantive issue being litigat- 
ed should be resolved by resort to either the law of surety or the 
law of contracts, neither of which, according to the court, character- 
istically required that a defendant “routinely pay the amount de- 
manded prior to judicial determination of contractual liability.” 
Utex at 16. As a result the court held that its jurisdiction was not 
barred by Utex’s failure to lodge protest and pay the fees assessed 
by the administrative agency. The court stated that the term “liqui- 
dation” as used in the statute applied only to “liquidation of en- 
tries,” not “liquidation” in a generic sense. 

Although the present case does not fall squarely within the Fed- 
eral Circuit’s decision in. Utex, this court nevertheless finds the 
court’s treatment of the term “all charges or exactions of whatever 
kind” instructive as to the present case. Like the issue of liquidated 
damages for failure to re-export, the issue of annual warehouse fees 
is connected, only. tangentially, with the importation of goods and 
the liquidation of entries. The payment of annual fees is not direct- 
ly connected or “directly proportional to the number of open ware- 
house entries during any part of a warehouse’s business year.” See 
defendant’s exhibit .7 at 164-165. This court concludes, therefore, 
that the tangential relation to the entry process which is present 
here is insufficient to bring the issue of the proper assessment of 
annual warehouse fees within the purview of § 1514(a). 

In light of the foregoing discussion, the court finds that jurisdic- 
tion exists under 28 U.S.C. § 1581(i)(4) (1982), which grants the 
court exclusive jurisdiction of any civil action arising out of any law 
providing for * * * “administration and enforcement” of import 
matters. See Di Jub Leasing Corp. v. United States, 1 CIT 42, 505 F. 
Supp. 1113 (1980) (granting jurisdiction under 28 U.S.C. § 1581(i(1) 
and (4) because revocation of a cartman’s license pursuant to the 
customs regulations is intertwined with and directly related to the 
administration.and enforcement of the laws providing for revenue 
from imports). Accordingly, defendant’s motion to dismiss is denied. 
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(Slip Op. 89-12) 


NAR, S.p.A. PLAINTIFF v. UNITED STATES, DEFENDANT, AND MINNESOTA 
MINING AND MANUFACTURING Co., DEFENDANT-INTERVENOR 


Court No. 86-12-01638 
[Judgment for defendant. ] 


(Decided January 27, 1989) 


Siegel, Mandell & Davidson (Brian S. Goldstein and Judith M. Barzilay) for 
plaintiff. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (Sheila N. Ziff); of 
counsel: Diane McDevitt, Attorney-Advisor, Office of the Deputy Chief Counsel for 
Import Administration, U.S. Department of Commerce, for defendant. 

Baker & McKenzie (Thomas P. Ondeck and Arthur L. George) defendant- 
intervenor. 


OPINION , 


TsoucaLas, Judge: Plaintiff, NAR, S.p.A. (NAR), has moved for 
judgment upon the administrative record pursuant to Rule 56.1 of 
the Rules of this Court. It challenges the findings of the Interna- 
tional Trade Administration of the Department of Commerce (Com- 
merce) in the third administrative review of an antidumping duty 
order covering certain plastic tape from Italy. Pressure sensitive 
Plastic Tape From Italy; Final Results of Antidumping Duty Ad- 
ministrative Review, 51 Fed: Reg. 43,955 (Dec. 5, 1986). The con- 
tested review, covering NAR’s entries from July 1, 1979 to Septem- 
ber 30, 1984, found dumping margins ranging from 2.40 percent to 
4.76 percent.! NAR argues that but for several errors in Com- 
merce’s methodologies and calculations, de minimus or no dumping 
margins should have been assessed. 


BACKGROUND 


NAR is one of several manufacturers and/or exporters subject to 
the affirmative antidumping determination regarding the subject 
merchandise made by the Secretary of Treasury on October 21, 
1977. 42 Fed. Reg. 56,110.2 The first two administrative reviews of 
the subject merchandise did not include NAR nor several other 
manufacturers and/or exporters. 48 Fed. Reg. 35,686 (Aug. 5, 1983); 
50 Fed. Reg. 38,698 (Sept. 24, 1985). 

Acting on NAR’s request, Commerce initiated a third administra- 
tive review on November 27, 1985. 50 Fed: Reg. 48,825. The prelimi- 


1The review in qe encompassed | sight me ht manufacturers and/or onpertery of the fect merchandise and pe- 


riods from Feb. 18, 1977 through, Sept. NAR excludes from its c Commerce’s findings nina 
entries made between duly t ont ‘Dec. aa 1979. Plaintiff's tacenden a jupport of Motion for denen 
Upon an = sony ncy Record at 3 (hereinafter Plaintiff's Memorandum}. 
The fol ~ duty margins were assessed a NAR’s entries for the contested periods: 
a. rouge sort. 30, 1980—4.7 
Sept. 30, 1881—2.66% 
Oct. r 1981 rouge Sept. 30, 19823. 40% 
Oct. 1, 1982 Carouge at 30, 1983—4.61% 
Oct. 1, 1983 tl Sar Sept. 30, 1984—4.51% 
51 Fed. Reg. at 43 
2With the transfer of administration of the potiduas ing | laws from the Treasury Department to Commerce on 
Jan. 2, 1980, Exec. Order No. 12,188, 45 Fed. Reg. 989 Wan 4, 1980), Commerce began to conduct administrative 
review of outstanding antidumping fincing. = 
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nary results showed dumping margins ranging from 5.17 percent to 
7.03 percent for NAR’s entries from July 1, 1979 to September 30, 
1984. 51 Fed. Reg. 35,383 (Oct. 3, 1986). On October 16, 1986, a dis- 
closure conference took place pursuant to 19 C.F.R. § 353.53a(c)(6) to 
discuss Commerce’s preliminary determination. Plaintiff's. Memo- 
randum at 11; Defendant’s Memorandum in Opposition to Plain- 
tiffs Motion for Judgment Upon an Agency Record at 13 (Defen- 
dant’s Memorandum). Commerce made certain amendments to its 
preliminary findings in light of the disclosure conference and the 
interested parties’ submission of final briefs, yielding final dumping 
margins in the range of 2.40 to 4.76 percent. 51 Fed. Reg. at 43,958. 

NAR disputes these margins on five grounds. It-alleges that: (1) 
Commerce’s comparison of United States price and foreign market 
value’ is flawed because it (a) erroneously compared home market 
sales at all levels of trade with wholesale-level sales in the United 
States and otherwise failed to make adjustments, and (b) incorrectly 
matched sales of identical goods in the U.S. with home market sales 
for purposes of making price comparison without taking into consid- 
eration the price impact of time lag; (2) Commerce improperly ap- 
plied the averaging methodology; (3) Commerce’s circumstances of 
sales adjustments in calculating foreign market value were unrea- 
sonable, namely, because it (a) limited the offset for commissions 
paid in the home market to indirect selling expenses in the United 
States, (b) denied adjustments for transportation costs incurred in 
making sales in the home market, and (c) disallowed adjustments 
for advertising expenses: (4) Commerce incorrectly used the quarter- 
ly exchange rates published by the Federal Reserve Board rather 
than the actual rates NAR used; and (5) Commerce violated due 
process by failing to conduct administrative reviews on an annual 
basis and by providing improper data and insufficient time to ade- 
quately prepare for the disclosure conference held on October 16, 
1986. 


DISCUSSION 


A. Level of Trade Adjustments for Such or Similar Merchandise 


The United States antidumping duty laws are designed to 
counteract price discrimination which occurs when foreign produc- 
ers sell physically identical or similar merchandise for a lower price 
in the U.S. market than in their home or third country markets. 
See generally 19 U.S.C. §§ 1677-1677b (1982 & Supp. III 1985); 19 
C.F.R. §§ 353.1-.23. To ascertain whether any price discrimination 
has occurred, Commerce compares the U.S. price and foreign mar- 
ket value. In making this comparison, Commerce is authorized 
under 19 U.S.C. §§ 1677a(d)-(e) and 1677b(a)(4) to make adjustments 
for certain cross-market differences in the merchandise, including 


3The term ‘ foreign | market value” is used generally to mean both the “foreign mages at pricey 


” and “home mar- 
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those relating to difference in levels of trade. Specifically, 
§ 1677b(aX(4) states that adjustments will be made if the claimant 
“establishe[s] to the satisfaction of the administering authority that 
the amount of any difference between the United States price and 
the foreign market value * * * is wholly or partly due to” different 
quantities sold or to “other differences in circumstances of sale” in 
the markets being compared. 19 C.F.R. § 353.19 similarly provides 
that if Commerce makes comparisons at different commercial levels 
of trade, “appropriate adjustments will be made for differences af- 
fecting. price comparability.” Wholesale, retail, and end-user sales, 
for instance, each represent different levels of trade. 

It is undisputed that NAR sold exclusively to wholesalers in the 
United States during the review periods. NAR takes issue with 
Commerce’s decision to compare the U.S. wholesale sales with all of 
NAR’s home market sales, arguing that its home market customers 
consisted not only of wholesalers, but also retailers, and end-users. 
It asserts that Commerce should have excluded from calculation its 
sales to end-users, i.e., small volume purchasers, or otherwise made 
adjustments to account for their inclusion. In short, NAR demands 
a comparison of the U.S. wholesale sales with home market sales 
that NAR designates as wholesale and retail sales.‘ Commerce justi- 
fies its methodology on grounds that NAR’s method of designation 
does not satisfy the requirements demanded by the provisions gov- 
erning different levels of trade. 19 U.S.C. § 1677b(a\(4); 19 C.F.R. 
§ 353.19. 

Insofar as NAR only makes a quantity-based claim for level-of- 
trade adjustment, its invocation of Silver Reed America, Inc. v. 
United States, 7 CIT 23, 30, 581 F. Supp. 1290, 1295 (1984), rev’d on 
other grounds sub nom, Consumer Prods, Div., SCM Corp. v. Silver 
Reed America, Inc., 753 F.2d 1033 (Fed. Cir. 1985) is misplaced. Sil- 
ver Reed clarified that the pertinent statutory and regulatory provi- 
sions permit level-of-trade adjustments on the basis of different 
quantities sold as well as on the basis of other non-quantity 
grounds. In other words, when Commerce compares one discrete 
level of trade in one market with another discrete level of trade in 
the other market, adjustments will be made if claimant sufficiently 
proves that any difference in price in the two markets for an identi- 
cal product is due to quantity-discounts given to larger volume buy- 
ers or to other costs incurred as a result of making sales at several 
levels of trade. “Frequently, of course, the level of trade will corre- 
late with the quantity involved * * * but this is not necessarily true 
in every case.” Id. at 1296 (emphasis in original); see also Silver 
Reed America, Inc. v. United States, 12 CIT ——, Slip Op. 88-133 
(Oct. 7, 1988); American Permac, Inc., v. United States, 12 CIT —— 
Slip Op. 88-164 (Dec. 1, 1988). Regardless of the particular form of 
level-of-trade claim, the rationale for allowing adjustments is that 
the price differential between the U.S. price and the foreign market 


4NAR does not contend the inclusion of retail sales; its challenge is limited to the inclusion of end-user sales. 
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value is attributable solely to presence of different levels of trade. 
See 19 U.S.C. § 1677b(aX(4); 19 C.F.R. § 353.19. 

Since NAR only makes quantity-based claim for level-of-trade ad- 
justment, it was incumbent on NAR to furnish evidence of a consis- 
tent pricing policy that is uniquely connected to quantities of sale. 
NAR submitted data which showed that NAR frequently gave sub- 
stantial discounts to customers who bought in small quantities so 
that larger-volume, i.e., wholesale and retail, customers were 
charged higher prices for the same goods. Plaintiff's Memorandum 
at 15. Under these facts, Commerce properly determined that such 
erratic pricing policy falls short of meeting the prerequisite for 
adjustment. 

NAR nonetheless makes a claim for a level-of-trade adjustment 
on grounds that a yearly aggregation of all end-user sales would 
have revealed that higher prices were charged to them as a group 
than to higher volume purchasers. Such justificatory scheme neces- 
sarily fails because Commerce is not obliged to pursue the method- 
ology that NAR demands, and more importantly, because NAR did 
not overcome the burden of proffering the consistent pricing policy 
discussed above. 

NAR further contends that Commerce’s comparison of merchan- 
dise consisting of identical physical characteristics led to distortion 
of prices. Pressure sensitive plastic tapes are produced in several 
colors, each of which designates the tapes’ difference in size and de- 
termines the price. NAR insists that comparing the U.S. and home 
market sales by grouping several colors together, rather than 
matching identically colored tapes separately, would have resulted 
in the most appropriate comparison “from the standpoint of cost, 
physical characteristics and commercial features.” Plaintiff's Mem- 
orandum at 22. Plaintiff theorizes that time lags between the sales 
of identically colored tapes in the U.S. and home market created 
price gaps for which adjustments should be made. 

19 U.S.C. § 1677b(aX(1A) provides that merchandise exported to 
the United States will be compared with “such or similar merchan- 
dise” in the home market. Where sales of identical goods exist, com- 
parison between them is the preferred methodology. 19 U.S.C. 
§§ 677(16). See also Monsanto Co. v. United States, 12 CIT ——, slip 
op. 88-137 (Oct. 14, 1989). Consistent with its practice, Commerce 
does not make adjustments for merchandise with identical physical 
characteristics, even if differences in cost of production exist, Study 
of Antidumping Adjustments Methodology and Recommendations 
for Statutory Change, U.S. Dept. of Commerce (1985) at 53; 19 C.F.R. 
§ 353.16; Defendant’s Memorandum at 41-42, unless an exceptional 
market situation renders comparison of identical goods unrealistic. 
See Luciano Pisoni Fabbrica Accessori Instrumenti Musicali v. Unit- 
ed States, 10 CIT 424, 640 F. Supp. 255 (1986). 

This approach comports with the U.S. antidumping law which, in 
general, is intended only to remedy harm caused by sales at “un- 
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fair” prices. The ramifications of a myriad of small and ordinary 
market forces, such as price impact of time lag in sale of identical 
goods, are a cost of doing business which any astute businessman 
should take into account in planning foreign ventures. Since NAR 
does not argue that it is entitled to an adjustment due to the exis- 
tence of exceptional market conditions, Commerce properly rejected 
NAR’s claim. 


B. Averaging 
1. Averaging and Adjustments 


When making adjustments for transportation costs NAR incurred 
in connection with its home market sales, Commerce made an en- 
try-by-entry deduction rather than making deductions on the basis 
of weighted-average of all transportation expenses. NAR asserts 
that the use of weighted-average should have reduced or eliminated 
the incidence of dumping margins. 

Under 19 U.S.C. § 1677f-1 (1984), Commerce has the power to use 
averaging in ascertaining U.S. price as well as foreign or home mar- 
ket value. The statute reads in part: 


(a) In general 
For the purpose of determining United States price or for- 
eign market value * * * the administering authority may— 
(1) use averaging or generally recognized sampling tech- 
niques whenever a significant volume of sales is involved 
or a significant number of adjustments to prices is required 


(b) Selection of samples and averages 

The authority to select appropriate examples and averages 
shall rest exclusively with the administering authority; but 
such samples and averages shall be representative of the trans- 
actions under investigation. 


See 1984 Trade and Tariff Act, Pub. L. 98-573, § 620(a), 98 Stat. 
3039 (1984). This was an extension of Commerce’s authority because 
the Trade Agreements Act of 1979, Pub. L. 96-39, § 773(f), 93 Stat. 
186 (1979), which introduced the averaging methodology, permitted 
its use only in determining the foreign market. value.® 

Commerce has the authority under a 1677f-1 to adopt averaging 
methodology “whenever a significant volume of sales is involved or 
a significant number of adjustments to prices is requir 
§ 1677f-1(a\(1). In this case, NAR’s movement expenses associated 
with U.S. sales were adjusted on an entry-by-entry basis. Commerce 
does not rebut that the volume of sales or a number of adjustments 
to prices was insignificant, but explains, rather, that a sale-by-sale 


®5That 
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approach was used “since this more accurately reflects the actual 
expenses incurred.” Defendant’s Memorandum at 59. The Court 
thus sees no merit in NAR’s demand. 

2. Averaging and Dumping Margins 

When calculating the dumping margins Commerce weight-aver- 
aged home market sale prices and compared the resulting foreign 
market value with individual U.S. sale prices. NAR contends the 
averaging methodology must be applied even-handedly by if failure 
to do so distorts dumping margins. Commerce explains that its “de- 
cision not to weight-average the United States sales was reasonable 
in light of the insignificant number of transactions in the United 
States.” Defendant’s Memorandum at 59. Since § 1677f-1(a\(1) 
unambiguously provides that averaging may be used if the number 
of U.S. sales is “significant,” the Court must uphold Commerce’s 
action. 

The Court observes however, notwithstanding the uniform appli- 
cability of the threshold prerequisites under § 1677f-1, Commerce 
consistently used a more stringent test in other investigations and 
reviews in determining whether U.S. sale prices are eligible for 
averaging. On those occasions, Commerce’s rationale for declining 
to weight-average U.S. sale prices appears to turn on the claimant’s 
inability to substantiate absence of control over the U.S. sale prices. 
See e.g., Rock Salt From Canada; Final Determination of Sales at 
Less Than Fair Value, 50 Fed. Reg. 49,741, 49,743 (Comment 2) 
(Dec. 4, 1985); accord Certain Iron Construction Castings From Ca- 
nada: Final Determination of Sales at Less Than Fair Value, 51 
Fed. Reg. 2,412 (Jan. 16, 1986); cf: Final Determination of Sales at 
Less Than Fair Value; Standard Carnations From Chile, 52 Fed. 
Reg. 3,152 (Feb. 2, 1987); Final Determination of Sales at Less Than 
Fair Value; Certain Fresh Cut Flowers From Mexico, 52 Fed. Reg. 
6,361 (Mar. 3, 1987); Final Determination of Sales at Less Than Fair 
Value: Certain Fresh Cut Flowers From Ecuador, 52 Fed. Reg. 2,128 
(Jan. 20, 1987), aff'd, Floral Trade Council of Davis, California v. 
United States, 12 CIT ——, slip op. 88-170 (Dec. 27, 1988) (weight- 
averaging the U.S. sale prices proper when unusual price fluctua- 
tions are due to the perishability of the merchandise). 

To date, the only circumstance under which the U.S. sale prices 
have been averaged is when the exporters have shown that they 
have “no control over the prices at which their [merchandise are] 
sold in the United States.” Rock Salt From Canada at 49,744. Re- 
quests for weight-averaging foreign market sale prices, on the other 
hand, are granted routinely upon Commerce’s determinations that 
the prerequisites stated in the statute have been met. 

When Congress amended the 1979 provision to authorize Com- 
merce under § 1677f-1 to average both U.S. price and foreign mar- 
ket value in making comparisons, “Congress did not direct Com- 


~ 6During the pe the period under review, NAR gol '88 sales in the United States. Defendant’s Memorandum at 59. 
ifs AR made approximately 100 sales). 


Contra intiff's Memorandum at 42 
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merce to apply a stricter set of prerequisites when ascertaining the 
US. price. legislative history discloses that by extending the use of 
averaging with respect to the U.S. price, the lawmakers wanted to 
“expand the instances in which the administering authority may 
use sampling and averaging techniques.” H. Rep. No. 725, 98th 
Cong., 2d Sess. 45, reprinted in 1984 U.S. Code Cong. & Admin. 
News 5127, 5172 (1984). Despite this, it appears that Commerce al- 
most universally averages only the foreign market value. The Court 
questions whether the impact of Commerce’s current averaging pol- 
icy relieves administrative burden to the extent that it leads to 
“loss of reasonable fairness in the results.” Id. at 5173. 


C. Circumstances of Sales Adjustments to Foreign Market Value 


As noted, the law directs Commerce to make adjustments to ac- 
count for certain cross-market differences when US. price and for- 
eign market value are compared. 19 U.S.C. §§ 1677a-1677b; 19 
C.F.R. § 353.15. One of the adjustments is for differential amount of 
commissions paid. 19 C.F.R. § 353.15(b). Section 353.15(c), titled 
“Special rule,” provides that the allowable adjustment is the lesser 
of either the amount of commissions paid or the amount of indirect 
selling expenses incurred in the market not associated with the 
commissions. It is undisputed that in making home market sales, 
NAR incurred commissions whereas none were associated with its 
U.S. sales. Commerce’s action in limiting the adjustment to the 
amount of indirect selling expenses is thus fully supported by law. 

NAR nevertheless contends that such “capping” is inapplicable 
where “purchase price” is used as the basis for the U.S. price,’ and 
insists that it is entitled to a downward adjustment of the foreign 
market value to the full extent of commissions paid in the home 
market. NAR’s argument that “capping” is limited to situations 
where exporter’s sales price represents the U.S. price appears to 
stem from a misinterpretation of the regulation and a misreading of 
Smith-Corona Group, Consumer Prod. Div., SCM Corp. v. United 
States, 713 F.2d 1568 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 
(1984). 

The portion of the “Special rule” relied upon by plaintiff applies 
only in cases where the exporter’s sale price is the U.S. price. NAR’s 
claim is necessarily deficient because in this action purchase price, 
not exporter’s sale price, is the U‘S. price. In this regard, plaintiff's 
reliance on Smith-Corona Group also fails because that case in- 
volved an exporter’s sale price situation. 

Similarly unpersuasive is NAR’s claim for adjustments to the for- 
eign market value for expenses incurred in transporting the mer- 
chandise to its end-user customers. A party making a claim to ad- 
justments must submit the substantiating data in a timely manner. 
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Seattle Marine Fishing Supply Co. v. United States, 12 CIT ——, 679 
F. Supp. 1119 (1988), appeal docketed, No. 88-1485 (Fed. Cir. July 1, 
1988). NAR not only failed to present satisfactory data but was also 
two weeks late in submitting such data, fully justifying Commerce’s 
disallowance of the claimed adjustments. 

Commerce’s decision not to make adjustments to the foreign mar- 
ket value for NAR’s advertising costs in the home market is also 
supported by law and the record. Advertising expenses eligible for 
adjustments are limited to those incurred specifically by claimant 
in making sales under investigation or review. 19 C.F.R. § 353.15(a). 
General advertising costs are not eligible for adjustments, unless 
the claimant satisfactorily establishes that part of its general pro- 
motional efforts featured, or targeted, the merchandise being re- 
viewed or investigated. See Smith-Corona Group at 1581. To the ex- 
tent that NAR admits its “advertising is not designated for specific 
products but is general trademark advertising that relates to all the 
company’s products,” NAR is not entitled to any adjustments. De- 
fendant’s Memorandum at 56; Plaintiff's Memorandum at 37. 


D. Exchange Rate 


As authorized under 19 C.F.R. § 353.56(a), Commerce used the 
quarterly exchange rates published by the Federal Reserve Board in 
making the currency conversions for purposes of comparing the 
US. price and foreign market value. If “temporary exchange rate 


fluctuations” during the relevant period lead to creation of an arti- 
ficial margin that would not otherwise exist, § 353.56(b), Commerce 
will apply exchange rates which are tailored to the particular facts 
of the case. Melamine Chemicals, Inc. v. United States, 732 F.2d 
924, 929 (Fed. Cir. 1984); Luciano Pisoni Fabbrica Accessori at 260. 

NAR does not argue that the exchange rates were volatile during 
the periods in question. Rather, it contends that even in absence of 
unusual exchange rate movements Commerce should have supplied 
the exchange rates that NAR used in making currency conversions, 
namely, the Italian government’s official rates. The sole authority 
NAR furnishes to support its position is the fairness goal behind the 
US. antidumping law. 

19 C.F.R. § 353.56 explicitly provides for a detailed procedure that 
Commerce must follow in making currency conversions. The gov- 
erning provisions in this area appear to have contemplated the pre- 
cise argument that NAR now makes and have preempted it. “For 
purposes of fair value investigations, manufacturers, exporters, and 
importers concerned will be expected to act within a reasonable pe- 
riod of time to take into account price differences resulting from 
sustained changes in prevailing exchange rates” § 353.56(b). Doing 
business in another country is a privilege and accordingly, the par- 
ticipants are expected to establish their business activities in light 
of the laws of the host countries. NAR’s position, which has no basis 
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in law, is an impermissible demand that the Court disregard the 
U.S. law in favor of the Italian law. 


E. Due Process 


Until 1984, Commerce was required to conduct an annual review 
of outstanding dumping duty orders. With a change in the statutory 
framework in 1984, Commerce’s performance of a review became 
optional, triggered upon request by an interested party. See Trade 
and Tariff Act of 1984, Pub. L. 98-573, § 611(a\(2), 98 Stat. 3031 
(1984). The contested review, which was initiated pursuant to 
NAR’s request; covered NAR’s entries during a five-year period, 
prompting NAR to raise a claim of statutory violation during the 
period when the law prescribed that reviews be executed on an an- 
nual basis. 

The Court will not rebuke Commerce for a delay caused by the 
claimant’s own conduct. Cf. UST, Inc. v. United States, 8 CIT 82, 
596 F. Supp.’ 463 (1984) (directing the administering agency to con- 
sider pertinent data belatedly submitted since the delays were not 
the respondent’s fault). The record reveals that NAR was included 
in Commerce’s numerous reviews of the underlying 1979 antidump- 
ing order and that its exclusion from these was due solely to NAR’s 
repeated failure to submit appropriate information or to provide 
them promptly. 48 Fed. Reg. 35,686. 

NAR’s due process argument also raises the matter of the suffi- 
ciency of information it obtained from Commerce in preparation for 
a disclosure conference held on October 16, 1986, and the adequacy 
of that meeting. That NAR has a legitimate right of due process is 
not at issue. The law and the record, however, do not support the al- 
legation of deprivation of the right to obtain information. 

19 C.F.R. § 353.53a(c\6) requires Commerce to disclose and pro- 
vide to a requesting party “a further explanation of the preliminary 
results.” Commerce supplied NAR with data supporting the prelim- 
inary results of the review ten days prior to the disclosure confer- 
ence. Shortly thereafter, Commerce provided additional supplemen- 
tal data. Plaintiff's Memorandum at 11; Defendant’s Memorandum 
at 13. There is no evidence suggesting that the data Commerce pro- 
vided and the length of the disputed disclosure conference do not 
meet the requirements of the law or Commerce’s practice. Further, 
a plethora of communications took place between NAR and Com- 
merce throughout the administrative proceedings, rendering sus- 
pect NAR’s assertion that it did not understand or perceive the ac- 
tions Commerce took. For the foregoing reasons, the Court finds 
that NAR was afforded the procedural rights to which it is entitled 
under the law. 


CONCLUSION 


Upon review of the record submitted, this Court sustains Com- 
merce’s findings of facts and law in this action in their entirety. 
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Therefore, plaintiff's motion for judgment on the agency record is 
denied, and the action is dismissed. 


So ORDERED. 


(Slip Op. 89-13) 
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Secretary, U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, THE TIMKEN 
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Court No. 87-11-01066 
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(Dated February 1, 1989) 
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John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
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OPINION 


TsoucaLas, Judge: Plaintiffs contest the final review determina- 
tion of the International Trade Administration of the United States 
Department of Commerce (ITA) in Final Determination of Sales at 
Less Than Fair Value; Tapered Roller Bearings and Parts Thereof, 
Finished and Unfinished, From Japan, 52 Fed. Reg. 30,700 (Aug. 17, 
1987), as amended, 52 Fed. Reg. 47,955 (Dec. 17, 1987). Plaintiffs 
move for partial summary judgment on Count I among seven counts 
raised against the subject determination. Defendants cross-move to 
dismiss or, alternatively, for partial summary judgment on Count I. 
The issues are: (1) whether ITA’s amendments to its final determi- 
nation constitute a new determination which may be challenged on- 
ly in a new action; and (2) whether a category of merchandise that 
is already subject to an antidumping duty order may be included 
within the scope of a new investigation. 


BACKGROUND 


In 1976, plaintiffs became one of the targets of the Department of 
Treasury’s antidumping duty order covering certain tapered roller 
bearings (TRBs) from Japan, 41 Fed. Reg. 34,974 (Aug. 18, 1976), 
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which are ‘4 inches or less in outside diameter when assembled, in- 
cluding inner race or cone assemblies and outer races or cups, ex- 
ported to and sold in the United States either as a unit or separate- 
ly.” 46 Fed. Reg. 40,550 (Aug. 10, 1981) (Order I). This order’s appli- 
cability against plaintiffs was revoked in 1982 in accordance with 
ITA administrative review results' which showed that plaintiffs 
were no longer making sales of the subject merchandise at less than 
fair value. 47 Fed. Reg. 25,757 (June 15, 1982). The Timken Compa- 
ny, defendant-intervenor herein, instituted a suit in the U.S. Court 
of International Trade challenging ITA’s revocation determination. 

During the pendency of this suit, the Timken Company filed with 
the ITA a new antidumping duty petition covering all of plaintiffs’ 
TRBs from Japan, including those originally within the scope of Or- 
der I.2 The ITA conducted an investigation in accordance with 
Timken’s petition and, at the conclusion of the investigation, im- 
posed an antidumping duty order against plaintiffs’ TRBs from Ja- 
pan, which covered TRBs measuring four inches or less as well as 
those over four inches. 52 Fed. Reg. 30,700 (Aug. 17, 1987) (final af- 
firmative antidumping duty determination); 52 Fed. Reg. 37,352 
(Oct. 6, 1987) (antidumping duty order) (Order II). The rate of mar- 
gin was 47.05%. 52 Fed. Reg. at 37,353. 

Meanwhile, the Court which was reviewing Order I remanded the 
case to ITA for recalculations. Timken Co. v. United States, 7 CIT 
319 (1984). The results of redetermination, which yielded de mini- 
mus dumping margin, were remanded for a second time. Timken 
Co. v. United States, 10 CIT 86, 630 F. Supp. 1327 (1986). Recalcula- 
tions in accordance with the second remand order led to a dumping 
margin of 7.79%, whereupon ITA determined that its previous revo- 
cation determination would be rescinded. See Timken Co. v. United 
States, 11 CIT——, 673 F. Supp. 495 (1987). 

Plaintiffs in the instant action served a complaint to challenge 
ITA’s final affirmative dumping findings which culminated in Or- 
der II, Shortly thereafter, ITA conceded certain clerical errors and 
amended the antidumping duty margin for plaintiffs under Order 
II, reducing the margin from 47.05% to 36.53% 52 Fed. Reg. 47,955. 
This Court permitted plaintiffs to file a supplemental complaint to 
address and incorporate into the original complaint ITA’s amend- 
ments. ITA argues that this Court lacks jurisdiction over the action, 
asserting that amendments to a final determination amounts to a 
new determination which only may be challenged in a separate ac- 
tion. Plaintiffs’ motion for partial summary judgment, on the other 
hand, centers on the argument that ITA erred as a matter of law by 
initiating an antidumping duty investigation which includes within 
its scope plaintiffs’ TRBs having an outside diameter of four inches 


With the promulgation of the Trade Agreements Act of 1979, the ITA became the new administrative arm of 
the antidumping law. See Exec. Order No. 12,188, 45 Fed. Reg. $89 (Jan. 4. 1980). 

2At the time of fling of this petition, the reviewing Court had remanded the action to the ITA for the second 
time, and the ITA yet to submit its redeterminations pursuant to this order. 
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or less, because that category of merchandise is already covered 
under Order I. 


DIScussION 


A. Jurisdiction 

Defendants seek to dismiss the present action on grounds that 19 
U.S.C. § 1516a(aX2\A) (1982 & Supp. III 1985) requires an action to 
be filed “[w]ithin thirty days after the date of publication in the 
Federal Register of notice of any determination.” Defendants argue 
this provision binds a complainant to challenge amendments to an 
original final determination in a new suit. According to defendants’ 
logic, incorporation of ITA’s amendments into the original action 
destroyed this Court’s jurisdictional authority as to both the origi- 
nal final determination and ITA’s subsequent amendments to that 
determination. The Court remains unpersuaded by defendants’ 
reasoning. 

The published amendments in controversy make self-evident that 
these are not a separately actionable determination within the 
meaning of 19 U.S.C. § 1516a(a)(2)(A). The content of the published 
amendments indicates that the amendments do not have any inde- 
pendent existence apart from the original final determination. The 
publication, based on the existing record, merely corrected a num- 
ber of clerical errors in the final determination. The penultimate 
sentence of the publication clearly implies that the amendments 
are merged into the original determination. “The final determina- 
tion and antidumping duty order on tapered roller bearings from 
Japan are amended to incorporate the changes in the calculations 
as set forth above.” 52 Fed. Reg. 47;956. Since ITA’s own publica- 
tion discloses that the amendments in question do not have a segre- 
gable standing apart from the original determination, the Court can 
only surmise that defendants’ present argument amounts to a post- 
hoc litigious comment. 

Plaintiffs correctly state that the law recognizes the filing of a 
new action in circumstances where the ITA amends the final deter- 
mination if the change reverses the interested parties’ position. Cf. 
Freeport Minerals Co. v. United States, 758 F.2d 629 (Fed. Cir. 1985) 
(rescission of the ITA’s determination to postpone revocation ad- 
versely impacting a party which did not participate in the suit chal- 
lenging postponement of revocation gives rise to a new action). The 
requisite reversal of position is not present in the instant case. Re- 
stricting the scope of permissible situations in which separate suits 
would be allowed to address the intervening circumstances pro- 
motes efficient administration of the law and saves the resources of 
the Court and of the interested parties. 

In this regard, the Court has extensive authority to permit ser- 
vice of “a supplemental pleading setting forth transactions or occur- 
rences or events which have happened since the date of the plead- 
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ing sought to be supplemented.” USCIT Rule 15(d). Since this au- 
thority was properly exercised in accordance with law, this Court 
possesses jurisdiction under 19 U.S.C. § 1516a(a)(2)(A). 


B. Scope of Investigation 

Defendants aver that “inclusion of [plaintiffs’ TRBs which mea- 
sure four inches or less in diameter] in the new investigation was 
another way of determining whether there had been a resumption 
of sales at less than fair value of [plaintiffs’] TRBs.” Defendants’ 
Cross-Motion to Dismiss or, Alternatively, for Partial Judgment on 
the Administrative Record at 21. Plaintiffs disagree on the grounds 
that defendants’ position is contrary to ITA’s own regulation gov- 
erning revocation. See 19 C.F.R. § 353.54. Subsection (e) of this reg- 
ulation provides that as to a category of merchandise that is cov- 
ered by a revocation determination, ITA will reinstate the original 
dumping order “if circumstances develop which indicate that the 
merchandise thereafter imported into the United States is being 
sold at less than fair value.” The Court concurs with plaintiffs’ 
position. 

One of the basic principles of administrative law is that an ad- 
ministering agency must abide by its own rules to safeguard expec- 
tations. The regulation cited above clearly suggests that a revoca- 
tion determination, whether partial or full, is not an ultimately dis- 
positive administrative pronouncement. Such conclusion logically 
follows from the terms of the regulation which directs ITA to re- 
scind its revocation determination and to resuscitate the outstand- 
ing antidumping duty order through its reinstatement. Under the 
regulation in dispute, incorporating into a new investigation mer- 
chandise that is already subject to an antidumping duty order, al- 
beit revoked, is not a permissible remedial measure to determine 
whether there has been a resumption of sales at less than fair 
value. An explicit remedial framework may not be enlarged in gen- 
eral. Cf. Nat’l Corn Growers Ass’n v. Baker, 840 F.2d 1547 (Fed. Cir. 
1988) (carefully prescribed statutory remedies may not be expanded 
even if strict adherence to them leaves the aggrieved party without 
full relief). 

Defendants insist on the correctness of their position on grounds 
that the ITA is statutorily required to institute an antidumping du- 
ty investigation “whenever an interested party * * * files a peti- 
tion” alleging sales of a merchandise at less than fair value. 19 
U.S.C. § 1673a(b)\(1) (1982). Particular provisions of a given body of 
law may not be read to undermine the laws’ internal coherence. 

In asserting permissibility of launching multiple investigations 
with respect to the same category of merchandise, while acknowl- 
edging that such merchandise may not be encompassed by multiple 
dumping orders*, ITA appears to be drawing an artificial distinc- 
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tion. An affirmative antidumping duty determination should only 
be based on a class of merchandise which actually will be subject to 
a resulting antidumping duty order. See Badger-Powhatan, A Div. 
of Figgie Int’l v. United States, 10 CIT 241, 633 F. Supp. 1364 (1986), 
appeal dismissed, 808 F.2d 823 (Fed. Cir. 1986). 

A contrary rule, whereby an investigation subsumes within its 
scope a class of merchandise which later must be excluded from the 
resulting order because another order already covers that merchan- 
dise, will most likely distort the accuracy of the administrative find- 
ings and the resulting dumping margins. As plaintiffs note, al- 
lowing ITA to “temporarily include [plaintiffs’] 0 to 4 inch TRBs in 
[the second investigation may lead to] the existence of an antidump- 
ing duty order based upon investigations by the ITA and the ITC of 
merchandise the vast majority of which is not even subject to the 
resulting antidumping duty order.” Plaintiffs’ Memorandum in 
Support of Motion for Partial Summary Judgment at 26. In view of 
the foregoing, allowing ITA to proceed with several investigations 
with respect to the same category of goods on condition that only 
one order ultimately covers that class of goods serves no purpose 
other than fueling waste through duplicative administrative 
proceedings. 

Prohibition against such duplicative investigations is also consis- 
tent with ITA’s several previous actions. In Final Results of 
Changed Circumstances Review and Determination Not to Revoke 
Antidumping Duty Order; Color Television Receivers From Korea, 52 
Fed. Reg. 24,500 (July 1, 1987), ITA determined that a category of 
merchandise already covered under an existing antidumping duty 
order will not be included within the scope of a new investigation. 
Similarly, ITA concluded in Preliminary Affirmative Countervailing 
Duty Determination; Certain Textile Mill Products From Mexico and 
Rescission of Initiation With Respect to Certain Articles of Sisal, 50 
Fed. Reg. 301 (Jan. 3, 1985), that products subject to a suspension 
agreement will be excluded from the scope of a new investigation. 
Since ITA properly interpreted the governing laws on these occa- 
sions, the present case represents a departure from ITA’s own 
practice. 


CoNCLUSION 


This Court has jurisdiction over the instant action. Further, the 
pertinent laws prohibit ITA from initiating a new investigation 
which includes within its purview a class of merchandise that is al- 
ready subject to an outstanding antidumping duty order. 


So ORDERED. 
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